CITY OF BOULDER
CITY COUNCIL MEETING
MUNICIPAL BUILDING, 1777 BROADWAY
Boulder, Colorado 80302
Tuesday, April 5, 2016
6 p.m.

AGENDA

1. CALL TO ORDER AND ROLL CALL

A.

B.

Earth Week Declaration

Update on Boulder Small Business Development Center (SBDC)

2. OPEN COMMENT and COUNCIL/STAFF RESPONSE (limited to 45 min.)
Public may address any city business for which a public hearing is not scheduled
later in the meeting (this includes the consent agenda and first readings). After all
public hearings have taken place, any remaining speakers will be allowed to
address Council. All speakers are limited to three minutes.

3. CONSENT AGENDA (to include first reading of ordinances) Vote to be taken
on the motion at this time.

A.

B.
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Motion to approve the February 2, 2016 Regular Meeting Minutes

Consideration of a motion to accept the January 26, 2016 Study Session
Summary on Cooperative Housing

Consideration of a motion to accept the February 9, 2016 Study Session
Summary on the Neighborhood Parking Permit Program

Consideration of a motion to accept the February 23, 2016 Study Session
Summary regarding the Hillard Heintze Report on the Analysis of Police
Data and Review of Complaint Processes

Consideration of a motion to approve an Intergovernmental Agreement
between the City of Boulder and Boulder County for the Sustainability
Matching Grant funding

Consideration of a motion to authorize the City Manager to enter into
an Agreement for Delegation of Activities regarding Community
Development Block Grant - Disaster Recovery (CDBG-DR) funding with
the City of Longmont for the Wonderland Creek Greenways
Improvement Project

Consideration of a motion authorizing the City Manager to enter into a
settlement agreement in the litigation brought against the city by
William and Ellen Habay and the Estate of Michael Habay



H. Consideration of a motion to authorize the City Manager to dispose of the
property located at 3289 Airport Road, Boulder (subdivided from Boulder
Municipal Airport)

I. Consideration of a motion to approve Resolution No. 1182 supporting a
federal grant application by Jefferson County to fund planning, design
and construction of up to two underpasses and trail segments to
connect Rocky Flats National Wildlife Refuge with adjacent City of
Boulder and Boulder County trails north of State Highway 128 and
approving the accompanying response guidelines

J. Second reading and consideration of a motion to adopt Ordinance No.
8109 approving supplemental appropriations to the 2016 Budget
covering the second year of the three-year sales and use tax for capital
projects that was approved by the voters in November 2014

K. Introduction, first reading and consideration of a motion to order
published by title only Ordinance No. 8111 amending Title 9, “Land Use
Code,” B.R.C. 1981, to allow for changes to the city’s sign code related
to lettering heights in the Boulder Valley Regional Center and
compliance with a recent United States Supreme Court ruling regarding
content based signage regulations and setting forth related details

L. Introduction, first reading and consideration of a motion to order
published by title only Ordinance No. 8112 amending Chapter 10-7.7,
“Commercial and Industrial Energy Efficiency,” to clarify regulation of
large industrial campuses related to reporting energy usage, and setting
forth related details

M. Introduction, first reading and consideration of a motion to publish by
title only Ordinance No 8113 to adopt amendments to 13-1, “Elections,"
B.R.C. 1981, to Change from the Uniform Election Code to the
Municipal Election Code to Streamline the Process for Municipal Non-
Partisan Elections, and Setting Forth Related Details

N. Introduction, First Reading and Consideration of a Motion to Approve
an Ordinance Amending Chapter 13-2, “Campaign Financing
Disclosure,” B.R.C. 1981; Chapter 13-3, “Campaign Activities,” B.R.C.
1981; And Chapter 13-4, “Complaints Related to Election Procedures
And Regulations,” B.R.C. 1981, To Make Changes to Conform to Recent
Supreme Court Cases and Changes to State Law, Change the Campaign
Limits for Matching Funds from Formulas to Dollars, Clarify Issues; And
Setting Forth Related Details

0. Consideration of a motion to call a Special City Council meeting on April

7, 2016, for the purpose of holding an Executive Session to receive legal
advice and discussion regarding Municipalization Strategy

Packet Page 2



4. POTENTIAL CALL-UP CHECK IN
Opportunity for Council to indicate possible interest in the call-up of an item listed
under 8A. No Action will be taken by Council at this time.
8A. Potential Call-Ups

ORDER OF BUSINESS
5. PUBLIC HEARINGS
A.  Consideration of a motion to approve the Boulder Arts Commission
recommendations for 2016 Operating Grants for Large Organizations

6. MATTERS FROM THE CITY MANAGER
A.  Quarterly Municipal Court Update regarding discussion of data on
camping ordinance tickets

B. Civic Area Long Term Planning Update

C. Update on the implementation of the Black Bear Protection Ordinance
No. 7962

7. MATTERS FROM THE CITY ATTORNEY

8. MATTERS FROM MAYOR AND MEMBERS OF COUNCIL
A.  Potential Call-Ups

B.  Portland/Eugene Trip

9. PUBLIC COMMENT ON MATTERS
Public comment on any motions made under Matters

10. FINAL DECISIONS ON MATTERS
Action on motions made under Matters

11. DEBRIEF
Opportunity for Council to discuss how the meeting was conducted

12. ADJOURNMENT
This agenda and the meeting can be viewed at www.bouldercolorado.gov /City
Council. Meetings are aired live on Municipal Channel 8 and the city’s Web site
and are re-cablecast at 6 p.m. Wednesdays and 11 a.m. Fridays in the two weeks
following a regular council meeting.

Anyone requiring special packet preparation such as Braille, large print, or tape
recorded versions may contact the City Clerk’s Office at 303-441-4222, 8 a.m. —
5 p.m. Monday through Friday. The Council Chambers is equipped with a T-Coil
assisted listening loop and portable assisted listening devices. Individuals with
hearing or speech loss may contact us using Relay Colorado 711 (711) or 1-(800)-
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659-3656. Please request special packet preparation no later than 48 hours prior to
the meeting.

If you need Spanish interpretation or other language-related assistance for this
meeting, please call (303) 441-1905 at least three business days prior to the
meeting. Si usted necesita interpretacion o cualquier otra ayuda con relacion al
idioma para esta junta, por favor comuniquese al (303) 441-1905 por lo menos 3
negocios dias antes de la junta.

Electronic presentations to City Council must be sent to City Clerk staff and will
NOT be accepted after 2 p.m. the day of the meeting.
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MEMORANDUM
To: Members of City Council
From: Jane S. Brautigam, City Manager
Mary Ann Weideman, Assistant City Manager
Molly Winter, Director of Community Vitality
Susan Connelly, Deputy Director of Community Vitality
Jennifer Pinsonneault, Business Liaison
Date: April 5, 2016

Subject: Update on Boulder Small Business Development Center (SBDC)

This memorandum provides an update on the Boulder Small Business Development Center
(SBDC), one of the city’s economic vitality partners and an important resource for local
entrepreneurs and small business owners. A brief presentation will be made about the SBDC by
the director, Sharon King, at the beginning of the City Council meeting on April 5, 2016.

To support the Boulder SBDC, the city provides funding and office space in the main branch of
the Boulder Public Library. This collaboration has provided additional exposure of the library’s
programs to SBDC clients attending workshops and consulting sessions.

The Boulder SBDC provides direct assistance to a diverse mix of new and established
businesses. Programs are customized to reflect the needs of Boulder’s business community and
include free consulting services, a wide range of workshops and events, multicultural
programming, and referrals to financing and other resources.

The non-profit has a small staff which it leverages with a team of more than 50 specialized
consultants, presenters and mentors who have extensive business experience and subject matter
expertise. In 2015, Boulder SBDC programming reached:

e 1,154 individuals who attended 87 workshops and events
e 622 business owners who received 3,420 hours of free one-on-one consulting

2015 SBDC programs and events included:

e Customized, one-on-one consulting for startups and existing small businesses
e Business Essentials and specialized training workshops
e Bilingual business consulting, outreach, workshops and events
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e Colorado Emerging Ventures programs for high market potential businesses
e Contract Opportunities Fair

In addition, the SBDC continued to provide assistance to Boulder area businesses impacted by
the 2013 floods and worked with the city to develop programs to help build economic resilience.
Small businesses assisted by the SBDC in 2015:

e Received over $20 million in capital and nearly $24 million in contract awards and

innovation grants
e Created 236 new jobs and retained 327.5 existing jobs
e Achieved over $9.5 million in sales increases

Attachment A: Boulder SBDC 2015 End-of-Year Report to City of Boulder
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Attachment A: Boulder SBDC 2015 End-of-Year Report to City of Boulder

BOULDER Small Business Development Center

Boulder SBDC
2015 End-of-Year Report to City of Boulder

Thank you to the City o Boulder for your strong support for small business and the Boulder SBDC during
2015. The Center’s 2015 relocation to Boulder Public Library’s Main Branch has been a successful
transition and strong collaboration, with SBDC bringing small business owners and entrepreneurs in to
experience the new library when attending workshops and one-on-one consulting meetings.

Mission and Scope

The mission of the Boulder SBDC is to help existing and new small businesses to overcome hurdles so
they can grow and prosper. To achieve that, the SBDC provides a wide range of workshops and events,
free one-on-one consulting and connection to resources (such as financing resources,
templates/tools/links for online assistance and connection to strategic partners.)

Boulder SBDC assists a broad range of businesses — from “Mom & Pop” and “Main Street” businesses
through Advanced Industries (scalable manufacturing and science & technology companies.) The Center
is able to support this range of business types by building a team of specialized, high-caliber consultants,
presenters and mentors that provide both targeted programming and customized consulting.

2015 Program and Services - Reach

In 2015, Boulder SBDC produced a total of 87 workshops and events, with 1,154 attendees. The Center
provided 622 businesses with 3,420 hours of free, one-on-one consulting assistance.

Economic Impact in 2015
As in prior years, Boulder SBDC far exceeded the economic impact goals set for the Center by the Small
Business Administration and Colorado Office of Economic Development & International Trade.

The small businesses assisted by the SBDC (through customized consulting) reported through written
surveys that they accomplished these measures of success.

o Created 236 jobs

e Retained 327.5 jobs

e Formulated over $20 million in capital (loans, self-funding, outside equity infusions, disaster loans
and grants)

e Achieved over $9.5 million in sales increases

e Received almost $24 million in contract awards and innovation grants

Value of Boulder SBDC to the Small Business Community and the City of Boulder

The Center provides small businesses with high-caliber, custom-fit business consulting that they would
not otherwise be able to afford. Workshops, events and program formats are specifically developed to
match the needs of our business community. The SBDC receives over 90% ratings in written surveys
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from clients and attendees. Boulder SBDC is part of a nationally-accredited network, following Baldridge
principles for continuous improvement and recognition of the performance excellence.

Throughout 2015, Boulder SBDC recognized the City of Boulder as its Economic Sustainability Partner
and Sponsor -- during one-on-one consulting meetings with business owners, in introductions at
workshops and events and in communications (email, signage, flyers, website, social media.) Itis with
the City’s critical financial support that the SBDC was able to keep its main location in Boulder at the
Boulder Public Library. It allowed the Center to develop and produce the business education programs,
as well as to provide the one-on-one consulting that follows most programs and provides customized
assistance to our small businesses.
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2015 SBDC Programs and Events

Boulder SBDC is able to provide targeted, highly-rated programming to match the needs requested by
our business community. As mentioned above, that is possible with a small core staff due to the gracious
assistance and contributions of over 50 business specialists, consultants and mentors from our

community.

SBDC Core Programs for Small Business

(0]

Business Consulting — The City of Boulder is recognized as a key Economic
Sustainability Sponsor, enabling the SBDC to provide business consulting and outreach
to existing and startup businesses. Over 35 specialist consultants provide expertise,
guidance and tools to assist small businesses. Specialist areas include developing a
business plan, feasibility and growth planning, building financial projections, analyzing
financial statements for decision-making, QuickBooks and accounting, HR issues,
marketing planning and initiatives (including website, SEO, social media, sales,)
exporting, government contracting, winning SBIR grants and contracts and more. The
Boulder SBDC provides connections to financing sources as well as assistance in
preparing loan packages and equity presentations and technical assistance for disaster
grants and loans. Each week, Boulder SBDC consultants are joined by representatives
of Colorado Enterprise Fund to help businesses understand their financing options,
including the Boulder Loan Fund.

Understanding Where You Stand: A Simple Guide to Your Financial Statements
The City of Boulder is a Presenting Sponsor of this publication, used in our financial and
business planning workshops, and provided to clients in consulting sessions.

Workshops and Programs

(0]

Business Essentials Workshop Series — The City of Boulder is a Contributing Sponsor
for these basic business planning workshops that include Start-up Essentials - monthly,
plus Marketing, QuickBooks, SEO and Social Media Essentials — presented periodically
throughout the year.

Specialized Workshop Topics and Programs — The City of Boulder is a Contributing
Sponsor for the SBDC's specialized trainings that include How to Buy and Sell a
Business, Hire Right the First Time, Systematic Selling Series, Government Contracting
101, Tax Issues for Small Business and other marketing, HR, finance and operations
topics. Boulder SBDC joins the City of Boulder and other partners to present Boulder
Business Resources monthly in 2015.

Multicultural Business Programs
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Bilingual Business Consulting and Outreach — The City of Boulder is a Contributing
Sponsor, enabling the SBDC to provide bilingual (Spanish/English) business consulting
and outreach to current/potential businesses. Though in no way exclusive, the program is
focused toward Latino-owned businesses due to increasing demographic trends. In
Boulder County, these companies tend to be micro-businesses and (Core) “Lifestyle”
businesses. The SBDC has been building relationships with the Latino business
community for almost 10 years. Some of our clients are growing successful businesses
and can now mentor the newer entrepreneurs.

Boulder SBDC collaborates closely with the Latino Chamber of Boulder County (SBDC
Executive Director is past Board Member and co-founder of Multicultural Business
EXPO) and with Boulder County Community Action Program’s PIE Grant program.

Workshops and Programs

(0]

Bilingual Bootcamp - Business Planning Series — The City of Boulder is a
Contributing Sponsor for this eight-session, free series to help low to moderate income
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entrepreneurs launch and grow their businesses. Completion of this program, an
approved business plan and other criteria qualifies graduates for the Boulder County
Community Action Programs PIE (Personal Investment Enterprise) Grant if they launch
or grow a business. The series was produced twice at Boulder Public Library in 2015.

o 11™ Annual Multicultural Business Resource EXPO (renamed Latino Business
Conference) — Boulder SBDC is founding partner and collaborated with the Latino
Chamber and other partners on this annual event, providing workshops and consulting
during the conference.

0 How to Start a Restaurant — Conducted in Spanish by Betty Artes, former 20-year co-
owner of Casa Alvarez in Boulder, this pilot program was tested to help would-be
restauranteurs be better prepared for success in their venture.
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Colorado Emerging Ventures (CEV): Programs for High Impact Businesses

0 Business Consulting - The CEV program is focused on businesses with high market
potential that may be -- or have the potential to become — primary employers. They are
scalable businesses that may have national and international markets, the potential to
create high economic impact, especially to create and retain jobs. These businesses
may be existing or startup. Industry segments include biotech, aerospace, IT, clean tech,
natural and outdoor products and other types of manufacturing. Boulder SBDC's
advanced business and sector specialists provide extended one-on-one consulting to the
entrepreneur founder and key management team members.

Workshops and Programs

e Contract Opportunities Fair — February 14, 2015 — The City of Boulder was Presenting
Sponsor for this full-day agenda at the UCAR Conference Center, providing small
businesses with access to contracting representatives (exhibitor tables, one-on-one pre-
scheduled meetings,) education (certification trainings, 12 breakout panels and
workshops,) outreach and networking opportunities. In 2015, we had over 25 Federal,
State, Local and Corporate organizations represented, with over 220 attendees.

e TechVenture Series — Also funded by a grant from JPMorgan Chase Foundation, in
collaboration with CO-LABS, Boulder SBDC produced two series in 2015 (one 2™ stage,
one early stage,) designed to help advanced industries ventures to overcome hurdles to
growth. The City was a Contributing Sponsor for this series. Topics included Navigating
the SBIR Process, Equity Funding, How to Build a Product Road Map, Using Market
Research to Size Market Opportunities, SBIR Roundtables, Marketing to the Federal
Government, Building Your Business Model Canvas.

e CEV workshops -- The City of Boulder is a Contributing sponsor for these sessions,
bringing specialists to Boulder to speak, then meet one-on-one with businesses. Topics
include Contracting (How to do Business with Ball Aerospace, University of Colorado
network; How to Get Started — Registering on Federal Databases); Innovation Grants
(SBIR Roundtables, Advanced Industries Grants); Export/International Trade (State and
Federal resources to Tap.)

Disaster Relief Program

(0]

Business Consulting - The City of Boulder has been recognized as a key partner in the
SBDC's Disaster Relief and Recovery assistance since the September 2013 floods.
Throughout 2015, the SBDC continued to provide business consulting, matching impacted
businesses to grants, loans and resources - including providing technical assistance and
outreach to businesses that may qualify for the State of Colorado CDBG-DR grants and
loans. SBDC helps businesses to understand whether they may qualify and to compile and
package their application. In 2015, SBDC began to develop resources to work with
businesses on Resiliency and Business Continuity planning which will continue in 2016.
SBDC Executive Director joined panel at CU-Boulder on Economic Resiliency, led by
Jennifer Pinsonneault, City of Boulder Economic Vitality team.

Future Resiliency programming — Boulder SBDC is waiting for funding approval from
OEDIT to launch Resiliency workshops and consulting initiatives, in collaboration with the
City.
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CITY COUNCIL JOINT MEETING
with PLANNING BOARD Proceedings
Tuesday, February 2, 2016
6 p.m.

1. CALL TO ORDER AND ROLL CALL
Mayor Jones called the meeting to order. Council Members Brockett, Burton, Morzel,
Shoemaker, Weaver, Yates and Young were present. Council Member Appelbaum was
absent.

Council Member Yates moved to approve the Amended Agenda. The motion was
seconded by Council Member Weaver. The motion carried 8-0 at 6:04 p.m., with
Council Member Appelbaum absent.

2. OPEN COMMENT and COUNCIL/STAFF RESPONSE
Open Comment was opened at 6:06 p.m. The following members of the public
spoke: (Please note that public comments are a summary of actual testimony. Full
testimony is available on the web at: https://www.bouldercolorado.gov/.)

1. Scott Smith, pooled with Mary Smith and Gareth Hermann, for Boulder open
spaces. He opposed GMOs and wanted bee-safe neighborhoods.

2. Courtney Petrie, resident, supported neighborhood parking permits. Tenants
Kim Scullion and Joe Flemming attended. She stated that parking is mis-
designated, wanted Council to approve parking permits for residents, as only
one parking permit has been approved with two being denied.

3. Mike Homner, resident, supported more affordable housing, opposed
development other than affordable housing.

4. Neshama Abraham, resident, thanked Council for its decision at last week’s
study session to the update on co-operative housing issues and supported the
annexation at 2801 Jay Road for affordable housing.

5. Karey Christ-Janer, resident, spoke about Excel’s new initiative and supported
the proceedings at the PUC. She included a hand-out for Council.

6. Darren O'Connor, pooled with Laurel Herndon and Michael Fitzgerald,
showed a video and approved of development of Twin Lakes for affordable
housing.

7. David Wheeler, spoke about GMOs on County property land, against

pesticides, supported the movement to be pesticide-free and get “organic”

certification.

Jo Morgan, resident, supported helping mobile home parks.

9. Paul Keaton, resident, supported Mapleton Mobile Home Park, especially
against Thistle selling the park.

*®

Council comments: To residents of Mapleton Mobile Home Park who have
appeared at council meetings and accused a staff member of lying, City Manager
Brautigam commented that the staff member has done nothing wrong. She
further stated that if residents have issues, they should come to the City
Manager’s Office, who will investigate further.
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3. CONSENT AGENDA
A. Consideration of a Motion to Accept December 8, 2015 Study Session
Summary on the Hill Reinvestment Strategy

B. Second Reading and Consideration of a Motion to Adopt Proposed
Ordinance No. 8101 Amending Section 8-3-7, “Regulation of Horses and
Livestock,” and Adding a New Section 7-6-31, “Horse Trailer Parking,” and
Setting Forth Related Details*

* This Ordinance Number has been Renumbered; Formerly out of Sequence

C. Second Reading and Consideration of a Motion to Adopt Ordinance No.
8103 Approving Supplemental Appropriations to the 2016 Budget for
Costs Incurred to Implement the New Short Term Rental Program and
Tax

Council Member Yates moved to approve the consent agenda item 3A-3C. The
motion was seconded by Council Member Morzel. The motion carried 8-0 at 6:38
p.m.. with Council Member Appelbaum absent.

4. POTENTIAL CALL-UP CHECK IN

7. MATTERS FROM THE CITY ATTORNEY
A. Request for a “Nod of Five” for authorization of staff to compile statistics
regarding prosecution and incarceration of individuals for violation of § 5-6-
10, “Camping or Lodging on Property without Consent,” B.R.C. 1981 Nod
of 8 given.

A Nod of Five given (unanimously) at 6:42 p.m.

ORDER OF BUSINESS

Planning Board was invited up to the dais with City Council members. Planning
Board members present included Bryan Bowen, Chair, John Putnam, John Gerstle,
Leonard May, Liz Payton and Crystal Gray. County Staff present included Abigail
Shannon, Pete Fogg and Therese Glowacki.

5. PUBLIC HEARINGS

Update and direction on the following items related to the 2015 Major Update
to the Boulder Valley Comprehensive Plan (BVCP):
I. Initial Screening of Public Requests for Map Changes in Area II and
Area III, Policy and Text Changes, and

II. Project Update including BVCP Survey Results and Phase 3 Areas of
Focus

Staff Member, Lesli Ellis, C Hyser, and Abigail Shannon presented the

item to Council and Planning Board.
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Supplement to Agenda Item SA:

County action on the initial screening of public requests for map changes in Area
II and Area III as part of the 2015 Major Update to the Boulder Valley
Comprehensive Plan (BVCP)

The public hearing was opened at 7:18 p.m. and the following members of the
public spoke: (Please note that public hearing comments are a summary of actual
testimony. Full testimony is available on the web at:
https://www.bouldercolorado.gov/.)

Area #25 (3261 3" Street)
1. Ed Byrne was a requestor and supported the rezoning. There were no
members of the public to address this request.

Area #29 (2801 Jay Road #1)
1. Margaret Freund, requestor, pooled with Benita Duran and Ali Giafar. She
supported the rezoning.

Members of the public that addressed this issue included:

2. Maureen Taylor, resident, opposed the rezoning and suggested using other
sites for development.

3. Shawn Barry, resident supported the rezoning as it will help with affordable

housing.

Wyley Hodgeson, resident, opposed the rezoning.

Matthew Karowe, resident opposed the rezoning.

Paulina Hewatt, resident, opposed the rezoning.

Heather Hosterman, resident, opposed the rezoning.

Nownks

Area #35 (6655 & 6500 Twin Lakes Rd., 0 Kalua Rd. #2)

1. Willa Williford, requestor, supported the rezoning due to added affordable
housing.

2. Glen Segrue, requestor, supported the rezoning due to housing for teachers.

Members of the public that addressed this issue included:

3. Aria Ratten supported the rezoning in favor of affordable housing options at
Twin Lakes.

4. Andy Coco supported the rezoning for affordable housing options.

5. Jim Williams, pooled with Chris Campbell and Maggie Crossway, supported
the rezoning.

6. Marty Streim pooled with Jeff Cohen and Annie Brook, opposed the rezoning
and wants better infrastructure for Gunbarrel.

7. Gordon McCurry, resident, pooled with Jason Hill and Paul Sadauskas, shared
the findings he was contracted to do for hydrology. He found a very high
ground water table, therefore high density homes will press down and cause
water to relocate. Mitigation processes might include houses will need to have
French drains. He opposed the rezoning and building of homes on this

property.
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10.

11.

12.

13.

14.

15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.

27.

28

Sam Ricklefs, pooled with Sandra Ireland and Kelly Disckson, opposed the
rezoning.

Brian Lay, pooled with Dan Rabin and Valerie Hotzcallis, opposed the
rezoning.

Patrick Madden pooled with Dennis Dickson and Dave Dickson, resident and
Board Member of Twin Lakes Action Group supported affordable housing but
opposed the rezoning.

Donna George pooled with Dinah McKay and Fran Karash opposed the
consideration of rezoning

Mike Smith, pooled with Kate Chandler and Doug Johnson, resident,
supported affordable housing but opposed to the consideration of rezoning the
area.

Miho Shida, pooled with Yvonne Lopez and Dave Rechberger, resident,
opposed the rezoning for lack of service and distance from Boulder.

Jessica Hartung, pooled with Jen Murphy and Suzanne Yeshida, supported
affordable housing and opposed the method of land use change. She read a
letter from Jim Wilson, a former board member and said that open space must
be preserved.

Mark George, pooled with Jill Skuba and Dee George, was concerned about
the water table and the soil composition.

Susan Lambert, pooled with Myrna Besley and Karen Looney, wanted to
preserve the open space and opposed the rezoning.

Bill Brown, resident, opposed the rezoning due to the distances from services
and concerned about CO2.

Rolf Munson, pooled with Marta McPherson and Caroline Hogue, opposed
the rezoning due to lack planning properly and lack of services.

Betsy Marten, Boulder County Housing Authority, pooled with Ian Swallow
and Penny Hannegan, supported the rezoning.

Audry Gunn, resident, opposed the rezoning due to wildlife that dwells there,
especially the owls.

Jennifer Johnson, resident, supported the rezoning for affordable housing.
Steve Whitehead, resident, opposed the rezoning.

Doyle McClure, resident, was unclear whether he opposed or supported the
rezoning.

Frank Alexander supported the rezoning.

Amy Chu, resident supported the rezoning.

Renee Morgan, resident, supported the affordability housing option and
supported the rezoning.

Nolan Rosell, resident, spoke on behalf of the Habitat Board and supported
the rezoning.

. Will Toor supported the rezoning.
29.

Mary Duvall, resident and CEO at Thistle supported the rezoning.

Area #36 (6655 & 6500 Twin Lakes Rd., 0 Kalua Rd., #3)

1.

Mike Chiropalos, attorney, pooled with Wendy Miller and Jerry George,
opposed the development and was interested in preserving the open space.
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Members of the public included:

2. Sandy Stewart supported the development because of projects that were done
in Louisville and worked. She encouraged age restrictions on obtaining
housing.

3. Eliberto Mendoza, resident of Longmont, supported affordable housing and
saw this as an investment into Boulder residents.

4. Robin Bohannan supported the development.

Tracey Bernett, resident enjoyed the open space and supported the

development.

Erin Jones supported the development for affordable housing.

Mike Stratton, resident, supported the development.

Daphne McCabe, supported the development for affordable housing.

Kristin Bjornsen, pooled with Mary Ann Bjornsen and Michelle Caolo,

opposed the development due to the impact on wildlife habitat.

10. Lauren Kovsky, pooled with Milan Sefcik and Jeremy Kalan, opposed the
development due to wildlife.

11. Juliet Gopinath, pooled with John Collis and Kristen Aldretti, opposed the
development.

12. Lisa Sundell, pooled with Claudia Coppoli and Nancy Thompson, opposed the
development.

13. Ken Beitl, pooled with Lenni Ducanson and Matt Ferren, opposed the
development.

14. Carl Boen, opposed the development and wasted to preserve the wildlife.

9]

R Sa RS

Area #30
No members of the public addressed this issue.

Area #31 (7097 Jay Road)
The following member of the public spoke:
1. Brent Aanerud, requester, supported the development affordable housing.

Area #32(Hogan-Pancost)
1. Rich Lopez, opposed this recommendation and asked that they not consider
this for further study.

Members of the public that addressed this issue included:

3. Steve Meyer, resident, asked that consideration be given to further study this
request.

4. Deb Grojean, resident, pooled with Lois Hayes and Gabriella Sattler, wanted

reconsideration for this issue.

Christine Rubin, wanted this topic to be reconsidered.

Ari Rubin, resident, opposed the development.

Suzanne DeLucia, resident, was concerned about the flooding.

Mireille Key, resident, pooled with Jeff Rifken and Maryann McWhirter,

opposed the development/annexation.

9. Carol Atkinson, resident opposed the development due to ground water issues.

10. Gene Treppeda was concerned about flooding.

11. Jim Johnson was concerned about flooding.

®© N
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12. Robert Prostko opposed the development.
13. Alan Taylor, resident of Longmont, supported the measure.
There being no further public input, the Public Hearing was closed.

Item II was not addressed, as this was mistakenly placed on Agenda. No action
was taken on this matter. The deliberation for this hearing by Council will be at
the February 29, 2016 Regular Meeting.

City Council adjourned for the evening at 10:55 p.m. and Planning Board
continued to hold deliberations on the requests.

6. MATTERS FROM THE CITY MANAGER

8. MATTERS FROM MAYOR AND MEMBERS OF COUNCIL

9. PUBLIC COMMENT ON MATTERS

10. FINAL DECISIONS ON MATTERS

11. DEBRIEF

12. ADJOURNMENT
There being no further business to come before Council at this time, BY MOTION
REGULARLY ADOPTED, THE MEETING WAS ADJOURNED on February 2, 2016
at 10:55 p.m.

Approved this 5™ day of APRIL, 2016.

APPROVED BY:

Suzanne Jones, Mayor

ATTEST:

Lynnette Beck, City Clerk
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CITY OF BOULDER
CITY COUNCIL AGENDA ITEM

MEETING DATE: April 5, 2016

AGENDA TITLE: Consideration of a Motion to Accept the January 26, 2016 Study
Session Summary on Cooperative Housing.

PRESENTER:
Tom Carr, City Attorney

EXECUTIVE SUMMARY:
The purpose of this agenda item is to seek council approval of summary of the January
26, 2016 study session on Cooperative Housing.

STAFF RECOMMENDATION:
Staff recommends approval of the summary of the January 26, 2016 study session on
Cooperative Housing.

Suggested Motion Language:
Staff requests council consideration of this matter and action in the form of the following
motion:

Motion to accept the study session summary from the January 26, 2016 study session,
which is Attachment A.

BACKGROUND:
The background information for this topic can be found in the study session memo.

NEXT STEPS:
Based on input at the study session, staff will:

Draft a proposed ordinance for council consideration enabling cooperative housing in
Boulder.

ATTACHMENTS
Attachment A — January 26, 2016 Study Session Summary

Packet Page 18 Agenda ltem 3B Page 1


https://documents.bouldercolorado.gov/weblink8/0/doc/131329/Electronic.aspx

Attachment A- Summary

ATTACHMENT A

January 26, 2016
City Council Study Session Summary

PRESENT

City Council: Matthew Appelbaum, Aaron Brockett, Jan Burton, Suzanne Jones, Lisa
Morzel, Andrew Shoemaker, Sam Weaver, Bob Yates and Mary Young

Staff: Jane Brautigam (City Manager), Tom Carr (City Attorney)
PURPOSE

The purpose of the study session was for council to discuss potential changes to the city’s
code regulating cooperative housing.

SUMMARY

Staff Presentation: The city attorney began the meeting with a presentation about
cooperatives, both in Boulder and around the country. The presentation identified three
types of cooperatives, market rate, limited equity and rental. The current code allows
only market rate cooperatives.

The city attorney described other provisions of the current code are as follows:

e Cooperatives are allowed in the RE, RR, RL, RM, RMX, RH, MU, IG, IM
zone districts.

e All property owners within 300 feet must be identified by the applicant and
notified by the city manager.

e The application must be renewed every five years. No renewal if the

applicant no longer meets the code requirements.

The permit is terminated upon transfer of the property.

Can be revoked based on quality of life violations.

All owners must be residents.

Not all residents must be owners.

75% of residents must be owners.

No owner may own less than 5%.

No owner may own more than 49%.

Concentration limits.

Occupancy limits.

One off-street parking spot for every two residents.

Every resident must have an RTD EcoPass.
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Attachment A- Summary

The city attorney described existing cooperatives in the city. There are three legal
cooperatives that operate as multi-family units. In addition, the city attorney described
two illegal cooperatives.

The city attorney described research regarding cooperatives in other communities. The
following chart summarizes that information:

("it_\'
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Unrelated
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C -op Law

("u—ul)s

117,000

zone

No limit

density zones

State Law

Bur]in\g‘l(m,\‘T 42,000 4 No 2 limited equity
3 rental

Madison, WI 245,000 By square fm}‘mgv State Law 22 mostly limited
equity

Austin, TX 885,400 4in .~:in\g‘le Ihmil)‘ Limited to Ilig]1t‘1' 24 rental
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20 rental

Berkeley, CA
cooperatives
15 limited equity

2 market rate

(plu.\ other rentals)

Council Discussion

The city council began their discussion with consideration of overarching policy goals.
Council members expressed concern about the effect of the current occupancy limits on
the community, particularly lower income individuals who would benefit from lower
costs associated with higher occupancy. Council members also expressed the belief that
cooperative housing could provide an option for some members of the community.
Members stressed the community benefits that could be derived from cooperative
housing as long as the impact on the surrounding neighborhoods were limited. Council
members expressed general approval of the approach taken in the draft ordinance
prepared by the community. The city attorney suggested that it would be best if the
current code were to be repealed in its entirety, with the community’s vision incorporated
in a new code section.

Council continued their discussion by addressing occupancy. Council members
expressed a variety of views regarding occupancy. Council Members Yates and Brockett
expressed an interest in obtaining expert assistance in addressing this issue. Council
Member Appelbaum asserted that it was a political issue more than an issue calling for
outside expertise. Council Member Morzel agreed that occupancy is more of a political
issue. Council Member Shoemaker expressed the opinion that the control mechanism
was more important than an occupancy number. That is, regulating the external impacts
would mitigate concerns about occupancy numbers. Council Member Appelbaum
stressed the importance of life safety. He wanted to make sure that people only sleep in a
place with a legal means of egress. Mayor Pro Tem Young said that she would like to
explore a square footage limitation with some upper cap. Mayor Jones said that she
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believed that at least 10 people would be necessary to make a cooperative financially
viable. Council Member Burton expressed her view that much of the control should be
removed. She supports a parking plan, but was concerned that having an occupancy limit
would be too heavy handed.

The council next discussed the potential impact on market values for homes in Boulder.
Council Member Shoemaker said that the key is the potential for the occupancy to revert
to the limit for the zone district. This would prevent the market value from going out of
control. Council Member Yates said that a small number of cooperatives would not
impact market values citywide. Council Member Morzel said that based on the
memorandum, the city is seeing an increase in property values. Council Members
Weaver and Appelbaum expressed an interest in exploring rent control, while Council
Member Yates was not interested in pursuing rent control.

Council also addressed parking impacts from cooperatives. Council Member Weaver
said that the principal goal should be that a cooperative will not increase the number of
cars parked in the public right of way. Council Member Shoemaker said that there
should be flexibility. Council Member Burton said that cooperatives should create their
own plan to achieve defined objectives. Mayor Pro Tem Young and Council Member
Brockett agreed that an individualized plan would be appropriate. Council Member
Morzel expressed an interest in requiring bus passes. She noted that the Chrysalis
cooperative had worked to form a neighborhood EcoPass district. Council Member
Burton expressed her concern that $99 per month was a heavy burden for cooperatives
outside of EcoPass districts. Mayor Pro Tem Young said that it is difficult to organize a
district. She would support requiring a plan. Council Member Appelbaum agreed that a
plan was preferable to an EcoPass requirement or a limitation on the number of cars.
Mayor Jones said that council wanted to see no impact on parking in the neighborhood.
Council Member Brocket noted that cooperatives should be part of the Neighborhood
Parking Program discussion.

The council next addressed renewal and revocation. Mayor Jones said that equity
cooperatives could not have renewal requirements. Council Member Shoemaker said that
some revocation and renewal requirements would be necessary to provide some level of
control. He said that such requirements would prevent property values from escalating
above the market. Council Member Weaver said that it was important that the city be
able to verify that the ownership structure had not changed. Council Member Brockett
expressed the importance that cooperatives have the ability to cure any default. Council
Member Appelbaum said that he assumed that there would have to be some type of
renewal requirement. He said that it should be difficult to revoke. Council Member
Shoemaker said that he agreed with the concepts expressed by the community.

Council members addressed the question of how many new cooperatives should be
allowed. Council Member Appelbaum said that the city would need to address both the
ramp up and concentration. He thought that there would be somewhere in the 10 to 20
range. He noted that no other city had more than 30. Council Member Brockett said that
there is a limited demand for cooperative housing. He said that 15 per year would be an
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appropriate limit. Council Member Yates suggested 20 each year, but said that he could
accept a lower number. Mayor Pro Tem Young said that it was important that any limit
accounted for pent up demand. She said that the initial number should be higher with a
lower number in following years. Council Member Morzel expressed the importance of
recognizing community concerns expressed in the last year. She cautioned that the city
needed to be careful about the rate of growth. Council Member Weaver said that he
would support 5 or 10 each year in each category. Council Member Burton agreed with 5
per year in each category.

Council gave general guidance on the appropriate zone districts for cooperative housing.
Council Member Brockett suggested that high density districts would be appropriate.
Council Member Appelbaum noted that lower density districts have bigger houses that
might work better for cooperatives. He said that the real issue is concentration. Council
Member Morzel suggested that cooperatives should be allowed in the area covered by the
Transit Village Area Plan. Council Member Yates said that he would allow cooperatives
in all districts and only prohibit cooperatives in a district for a reason. Council Member
Weaver said that staff should provide reasons for not including zones.

Council concluded with a discussion on concentration. Council Member Appelbaum said
that the current box is very large. Council Member Yates suggested allowing one per
block. Council Member Brockett said that he would prefer a defined area but did not see
a reason for grouping cooperatives with auxiliary dwelling units. Council Member
Weaver agreed that a limited number of dwelling units in a neighborhood should be
cooperatives. Mayor Jones suggested that the limit might only be necessary at the outset
until the community accepts cooperatives. Council Member Shoemaker noted that
cooperatives might group into logical areas, such as a busy street and therefore a
percentage of a neighborhood would work best. Mayor Jones said that she did not want a
complicated calculation. She asked staff to provide some examples. Mayor Pro Tem
Young said that the issue was not concentration, but disbursement. Council Member
Brockett noted that council could look at bigger boxes, but smaller percentages.

Next Steps

Council directed staff to draft a proposed ordinance. Staff asked for permission to share
the proposal with the Boulder Housing Coalition. Council originally agreed, but later a
council member suggested that to be fair, the ordinance should be posted on Hotline so
that everyone in the community could provide input. Staff posted a proposal on March
22, 2016. The ordinance is scheduled for first reading before council on April 19, 2016.
The planning board will hold a public hearing on April 21, 2016. Council’s public
hearing will be on May 3, 2016.
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CITY OF BOULDER
CITY COUNCIL AGENDA ITEM

MEETING DATE: April 5, 2016

AGENDA TITLE: Consideration of a motion to accept the February 9, 2016 Study
Session Summary on the Neighborhood Parking Permit Program.

PRESENTERS

Jane S. Brautigam, City Manager

Mary Ann Weideman, Assistant City Manager

Molly Winter, Director, Department of Community Vitality
Chris Hagelin, Senior Transportation Planner, GO Boulder
Bill Cowern, Transportation Operations Engineer

EXECUTIVE SUMMARY
This agenda item provides a summary of the February 9, 2016 study session on the Neighborhood
Parking Permit Program.

The purpose of the study session was to share ongoing community engagement and work plan items
related to AMPS and next steps. In addition, staff requested council input on options related to:
1. Parking pricing considerations;
2. Off-street parking code requirements and Transportation Demand Management (TDM)
policies for new developments; and
3. On-street car share parking policy.

The purpose of this study session was to:
e Provide background, context and information on the Neighborhood Parking Permit
program (NPP)
e Present issues associated with the NPP raised by council members, residents and staff
and seek feedback on next steps
e Provide status of 2016 related work plan items and seek feedback on staff’s work plan:
o0 Chautauqua Access Management Plan (CAMP); feedback from Council on
options
o Parking pricing recommendations for residential and business permits as part of
the Access Management and Parking Strategy (AMPS)

Specifically, staff had the following QUESTIONS FOR COUNCIL.:
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Does Council have any feedback on the issues for which staff currently intends to proceed with the
current approach and within the existing work program? (VRBO, permit pricing and issuance,
process for reducing unrestricted hours, etc.)

1. What is Council’s feedback on issues related to additional NPP resident requests, such as
review of NPP regulations to consider a wider range of tools for residential parking
issues; changes to zone creation procedures, etc.?

2. Does Council have any further questions regarding the NPP intent and program or have
additional issues for review and consideration?

3. Does Council have any feedback on staff’s operating assumptions concerning the
development of the CAMP and which option would Council prefer for development of
the CAMP as it pertains to the historic parking data and the recent Chautauqua visitation
numbers?

4. Should staff cease processing NPP applications if council desires a review of the
Neighborhood Parking Permit program?

STAFF RECOMMENDATION

Suggested Motion Language:
Staff recommends Council consideration of this summary and action in the form of the
following motion:

Motion to accept the February 9, 2016 Study Session Summary on the Neighborhood
Parking Permit Program.
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February 9, 2016 Study Session Summary
Neighborhood Parking Permit Program

PRESENT
City Council: Matt Appelbaum, Aaron Brockett, Jan Burton, Suzanne Jones, Lisa Morzel, Andrew
Shoemaker, Sam Weaver, Bob Yates and Mary Young

Staff Members: Director of Community Vitality, Molly Winter; Transportation Operations
Engineer, Bill Cowern; Sandra Llanes, Senior Assistant City Attorney; Deryn Wagner, OSMP
Planner and Lisa Smith, Communications Specialist

OVERVIEW OF THE PRESENTATION

Staff provided background on the NPP program and requested council feedback on operational and
policy issues as well as the Chautauqua Access Management Plan (CAMP) and Access
Management and Parking Strategy (AMPS). Questions for council were: 1. Does council have
feedback on current programs and approaches? 2. What is council feedback on policy issues — zone
creation and regulations? 3. What is council feedback on CAMP? 4. Should staff temporarily cease
processing NPP applications? 5. Any further questions/feedback on the NPP?

CURRENT PROGRAMS AND APPROACHES

Staff provided information on NPP permit management, the process for reduced time for non-
permitted parking, short-term rental (STR) requirements, and an upcoming AMPS pricing review
for resident, visitor and business permits and the concept of “revenue neutrality” for the NPP
program. Specifically, staff presented on permit management for resident, commuter and visitor
permits; neighborhood requests for reducing non-permitted parking in Whittier and Mapleton from
three hours to two hours; the policy around STRs; and the status of NPP new zone and expansion
requests in 2016.

Council Discussion:

e Ok with staff’s current approach on short term rentals (STRs).

e How do we decide between two hours and three hours for non-permitted parking in NPP
zones? Are we asking the right people? Will residents always reduce time? Should we
do broader outreach, e.g. to businesses?

e What’s the breakdown of two hour versus three hour zones? Staff can confirm and get
back to council with exact information. Three hours adjacent to commercial districts is
intended to provide for shopping and visits to residents. Two hours adjacent to CU is
intended to fit the university class schedule.

e What concerns are we seeing around construction, e.g. at Mapleton? Do we require a
minimum number of spaces for construction work? Maybe is there’s a similar issue
around the BCH site we could temporarily downgrade to two hours from three. Staff
indicated that would be possible.

e Maybe we could have an NPP by BCH even without being adjacent to commercial or
schools. Staff agreed that could be done, if wanted.

e Do not think we should go below three hours for NPPs near downtown. Not sure why we
have resident and guest visitor permits. We should simply have a three hour limit for
everyone. These are public streets, not private. The current permit system requires too
much management and there are always loopholes.
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The Hill works pretty well, some abuse. There is equilibrium on the Hill. Question is do
you do this all over the city? How do new districts form? Staff answered that it is by
neighborhood request.

Ok with where we are but concerns with edges and boundaries, places where people
don’t have alleys, or off-street parking, etc. Look to the edges of NPP zones and policy
and see if we can tweak things where there are problems.

Program is too generous on how many permits are given to residents. Permits should be
more restrictive; provide only one visitor permit and reduce other permits.

Nothing should be free, i.e. a visitor permit should have a cost. Not enough people ride
the bus in the city; we need cultural change. Agree on the three hour limit — support
three hours for parking in NPPs adjacent to downtown. Would also like to see
progressive increasing fines. Staff replied that graduated fines are under consideration
with AMPS and we plan to implement them.

Ok with where we are but agree we give out too many permits.

Agree on restricting permits. Some places don't need NPPs and we shouldn't give them.
Downtown parking issues should be addressed. Also like graduated fines.

The problem isn't that there isn't enough downtown parking it's that it's free, for both
shoppers and employees. Agree that we need a reduction in permits coupled with a price
increase. We should look at an increase in prices and increase in restrictions for NPPs
and system-wide.

What problem are we trying to solve? In NPPs are there not enough places to park?
What about more than two drivers? In-laws? Babysitters? Workers? Abuse of visitor
permits will still exist even if we increase fines.

Keep NPP zones by downtown at three hours.

Keep at three hours. Could see doing two hours around CU.

Stay at three hours.

Summary: Stay at three hours for NPPs near downtown, we are mostly ok with what we
do now for the program, don’t give out visitor passes for free, allow new requests to
move forward.

Next Steps - Staff will:

Continue with the NPP program as it is in 2016, including implementing zones and taking
requests;

Look into implementing graduated fines, including in NPPs; and

Evaluate the Neighborhood Parking Permit program for residents and commuter permits in

the third quarter of 2016 when more staff resources are available.

As these efforts develop and require community and stakeholder engagement staff will continue to
involve the community.

POLICY ISSUES: ZONE CREATION AND REGULATIONS

Staff described the current policy for NPP creation or expansion, which is that neighborhood
residents requests NPPs. The city is therefore currently reactive to requests rather than proactive in
creating or expanding NPP zones. Challenges with being proactive could include: resistance from
residents who do not currently perceive parking problems and do not want the increased costs,
signage, enforcement, etc.; difficulty in predicting the location and impact of spillover ahead of the
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impacts; and the fact that some NPPs, for example the Hill, may be at equilibrium based on the lack
of recent requests to expand that NPP, suggesting the zone has found a current natural “limit”.

Staff also discussed that the regulations governing NPPs cover neighborhoods primarily in zones
RH, RM and RL and focus on residential uses adjacent to commercial uses. Therefore the present
regulations were not designed to and do not address mixed use zones, for example the Steelyards,
which has expressed interest in an NPP. In the Steelyards varying uses are located horizontal to
each other rather than vertical, which current regulations do not address. Further, the current
regulations support a shared street approach rather than exclusive use, and prohibit night and
weekend parking restrictions for neighborhoods adjacent to:

“certain public and community uses, including but not limited to public schools, public
parks, churches and other places of assembly, Chautauqua and Boulder Mountain Park,
other large site parking and Open Space lands (including trail access points), and greenway
corridors.”

Finally, staff described policy issues around financial considerations for the NPP program,
including resident and business permit pricing and misuse, the concept of “revenue neutrality” for
the program, that is not collecting more funds than it takes to administer the program (note that this
excludes enforcement costs), and staff intention to take a “deeper dive” into the NPP program and
also consider topics related to NPPs in the AMPS parking pricing work effort.

Council Discussion:

e Take a deeper dive into the NPP program and look broadly at parking. Consider city
wide implementation.

e Agree and good point that NPPs are growing. Look at NPP and parking more
comprehensively; also use license plate recognition more.

o Satellite parking is also good to pursue.

e Satellite parking options should move forward. Also support NPPs being considered by
developers, perhaps in development plans for TDM programs.

e Support the deeper dive and also looking at the sources of parking issues.

e Need to have a more comprehensive approach rather than just studying NPPs.

e Work should be more focused on NPPs and a bigger study as part of AMPS will focus
on city-wide issues. This seems like looking at the NPP program vs. overall city-wide
parking management. Not that excited if the scope is just NPP. Like the NPP but just for
employee and student issues; having trouble with the scope of this study. Figure out the
scope and parameters.

e Agree, do not like to continue with a patchwork approach.

Next Steps — Staff will:
e Take a deeper dive and examine the NPP program and regulations starting in third
quarter 2016.
e Consider the NPP program and related issues within the broader AMPS context.

CHAUTAUQUA ACCESS MANAGEMENT PLAN (CAMP)
Staff provided background on the 2012 CAMP process including parking in the leasehold and
safety issues on Baseline Road. The 2015 city/Colorado Chautaugua Association lease calls for
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developing a CAMP and includes 14 distinct governing principles, including: considering the needs
of all stakeholders; prioritizing pedestrians and users of the historic core; and minimizing
restrictions to public access. Staff requested council feedback on staff’s operating assumptions,
namely that staff should:

e Consider managed parking in leasehold and/or in surrounding neighborhoods

e Consider paid parking in some areas

e Consider feasible enhancements to other modes of access such as transit service

Staff also offered alternatives for the development of the CAMP, to either: 1) Develop the CAMP
for implementation in the summer of 2016 using historic data collected in 2012, or 2) Collect new
baseline data in the summer of 2016 and use this data to develop the CAMP for implementation in
the summer of 2017.

Council Discussion:

e We need to look at the leasehold differently than the adjacent neighborhood. South of
Baseline and north of Baseline are totally different, neighbors vs. the leasehold. There are
concerns about safety in the leasehold. Addressing parking is a priority for the leasehold.
We are supposed to have the CAMP in place by 2016; we should honor that agreement.

e There is way more use of Chautauqua than in the past. The problem is on both sides, it’s not
just events, but also open space. What is OSMP doing? We are loving Chautauqua to death.
Open space users are in cars and will go elsewhere, to other trailheads. How do we manage
parking at trailheads, broadly? Chautauqua and Sanitas both have intensive use, especially
tourists. We need to address this sooner rather than later. It’s a regional issue regarding
carrying capacity. Can we gather data on pilots at Chautauqua and see what happens to other
trailheads? OSMP staff provided information regarding current and past data and future
OSMP work to evaluate OSMP usage system-wide and in Chautauqua specifically.

e Support all operating assumptions. Also support paid parking for ranger cottage area and
using the funds for HOP to Chautauqua. Would like to see transit up and down Baseline.

e Ok with paid parking on streets near Chautauqua if everyone pays, including residents, but
not ok with closing off streets and parking exclusivity. It’s an equity issue of shutting people
out who don't live near open space. But everyone pays for open space. The leasehold is
different; the shared streets could be better designed. Based on past experience, don’t think
buses will work.

e Support a bus going up Baseline.

e Ok with paid parking at Chautauqua and support equal access to trailheads. Would like to
see a trolley up Baseline like in the 80s.

e One interesting idea would be an OSMP circuit bus of popular trailheads that also goes by
satellite parking.

e Summary: go forward with these operating assumptions. Gather baseline data, explore bus
service, and move faster south of Baseline versus north of Baseline.

Next Steps — Staff will:
e Move forward with the creation of a CAMP including the stated operating assumptions;
e Develop a data collection/evaluation plan and a public process plan for city council’s review
prior to this summer;
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e Gather data including parking utilization and duration and an updated intercept survey
through the summer of 2016;

e Work with OSMP to coordinate data collection and outreach and to understand data and
system-wide options;

e Explore transit options and other ideas for Baseline as part of the CAMP development.

PROCESSING NPP APPLICATIONS
Staff requested council feedback on whether to continue to process 2016 NPP applications for
expansions and new zones.

Council Discussion:
e Yes, proceed.

Next Steps — Staff will:
e Continue processing NPP applications while also examining the program.

CONCLUSION

Based on feedback from City Council at the February Study Session, staff is developing 2016 and
2017 work program items to address the abovementioned NPP items. Staff will provide the next
NPP update to City Council in the third quarter of 2016.
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CITY OF BOULDER
CITY COUNCIL AGENDA ITEM
MEETING DATE: April 5, 2016

AGENDA TITLE: Consideration of a motion to accept the February 23, 2016 Study
Session Summary regarding the Hillard Heintze Report on the Analysis of Police
Data and Review of Complaint Processes

PRESENTERS:

Jane Brautigam, City Manager

Greg Testa, Police Chief

Hillard Heintze Representatives, Marcia Thompson, Rob Davis and Alex Weiss

EXECUTIVE SUMMARY

The purpose of this agenda item is to seek council approval of the following summary of
the February 23, 2016 study session where Hillard Heintze presented the findings and
recommendations from their report “Independent Analysis of Police Data and Review of
Professional Police Complaint Processes”.

STAFF RECOMMENDATION

Staff recommends approval of the summary of the February 23, 2016 study session
regarding the Hillard Heintze Report.

Suggested Motion Language:

Staff requests council consideration of this matter and action in the form of the following
motion:

Motion to accept the summary of the February 23, 2016 study session, included as
Attachment A.
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BACKGROUND

The background information for this topic can be found in the Study Session Memorandum
dated February 23, 2016.

NEXT STEPS

Based on report and feedback from council at the study sessions, Boulder Police Staff will:

1. Respond to the recommendations in the Hillard Heintze report and add the
appropriate action items to their work plan.

ATTACHMENT A — February 23, 2016 Study Session Summary
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City Council
Study Session Summary
February 23, 2016
Hillard Heintze Report on their Analysis of Police Data
and Review of Complaint Process

PRESENT

City Council: Mayor Suzanne Jones, Mayor Pro Tem Mary Young, Council Members Matt
Appelbaum, Aaron Brockett, Jan Burton, Lisa Morzel, Andrew Shoemaker, Bob Yates and
Sam Weaver

Staff Members: City Manager Jane S. Brautigam, City Attorney Tom Carr, Greg Testa
Police Chief, Carey Weinheimer Deputy Chief, and Hillard Heintze Representatives

PURPOSE

The purpose of this study session was to hear a summary of the report prepared by Hillard
Heintze that was requested by the City Manager, Police Department and Human Services and
to ask questions and provide feedback and work plan updates on the findings and
recommendations from the report.

INTRODUCTION AND PRESENTATION OVERVIEW

City Manager Jane Brautigam gave a brief history and purpose of the study session. She
reminded Council of the November 2014 USA Today article that had included some
statistics showing that the Boulder Police Department was arresting black residents at five
times the rate of white residents. Around the same timeframe, the city was looking to fill
vacancies on the Professional Standards Review Panel. In response to questions from the
community about both the article and the citizen oversight process, the City Manager's
office, the Police Department and the Human Services Department engaged in a national
search to bring an independent perspective on Boulder's police data and on whether the
current Professional Standards Review Panel (PSRP) was a "best practice". After a
competitive process, Hillard Heintze was selected to perform the research and analysis.
Ms. Brautigam introduced the Hillard Heintze representatives, Marcia Thompson, Rob
Davis and Dr. Alex Weiss.

Hillard Heintze representatives began the presentation by summarizing the work that they had
been asked to perform:

= Analyze and review data of Police Department stops, arrests and summons

= Evaluate Boulder’s Professional Standards Review Panel (PSRP) processes

= Compare Boulder to other jurisdictions and best practices

Mr. Davis outlined that the objective of their report was to provide the Council, the

community and other stakeholders with information about Boulder’s Police Department to
determine if disparate patterns were evident, particularly racial, and to clarify the causes of
identified disparities, if any. Their report would also analyze why the data may differ from

Packet Page 32 Agenda ltem 3D Page 3



Attachment A
Hillard Heintze SS Summary

the resident demographics and help to provide greater insight into the viewpoints and
opinions of key community stakeholders. Mr. Davis stated that in his opinion, Boulder
should be commended for taking the initiative to see what is behind the USA Today article
as well as look at their citizen complaint responses. Mr. Davis provided the steps that
Hillard Heintze used to evaluate the Professional Standards Review Panel (PSRP) process.
The Hillard Heintze team presented sixteen key findings and twelve recommendations.

PRESENTATION SUMMARY

Dr. Weiss presented a summary of his analysis of how the USA Today article calculated their
statistics. One of the problems he noted is with the quality of the data in the Uniform Crime
Reporting (UCR) statistics that were used in the article. The data is often difficult to rely on
since the rules about what should be reported are often complex and not clear. He further noted
that the USA today article used a “strange approach” since they took data for two years, (2010
and 2011) and calculated the arrest rate per 1000 people, so the arrest rate was effectively
doubled. He discussed how, through this investigation, Hillard Heintze also uncovered that
Boulder Police had erroneously reported people taken into custody for intoxication and had
counted them as arrests for drunkenness in 2011 and 2012. Dr. Weiss corrected the data and
recalculated the new ratio of black to non-black arrests as 4.7 rather than the 4.8 as originally
reported by USA Today.

Dr. Weiss also provided information about how Boulder’s rates compare to other towns in
Colorado and other cities with universities. Dr. Weiss explained that the 2010 census data was
used and it indicates that the black population in Boulder is 1 % and includes students and those
in shelters. He noted that more than half of Boulder’s black population is students.

Dr. Weiss presented additional information on traffic stops, field interview cards and felony
arrests. His key findings regarding those items are below:

» Stop-related data is non-existent.

* No records are available on investigative actions during traffic stops.

* Reporting and data capture on race and ethnicity is inconsistent.

* Bias was evident in BPD traffic and misdemeanor citations.

* Inconsistency of data collection may skew contact card conclusions.

* Disparity of data in felony arrests not indicative of bias.

Dr. Weiss also provided recommendations based on the findings:
* Adopt new policy and procedures for data collection during traffic stops
* Conduct a comprehensive review of the field interview process
* Capture stop-related information from citizens
* Revise BPD policy on the use of race as a proxy for criminality

Mr. Davis gave an overview of the work that Hillard Heintze did regarding the Professional
Standards Review Process and what was learned during their review. A summary of their
review found:

» Investigations are conducted fairly and objectively.

* (Case closure timeline is exceptional.

* Findings and recommendations appear to be thorough, fair and objective.
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* Formal reviews and recommendations for Class I cases are in good order.
* Discipline meted out appeared to be based on the concept of progressive
discipline.

Mr. Davis noted that, in his opinion, the work done by the investigators in Boulder was
exceptional and that Boulder’s Professional Standards Review Panel protocols are up to date
and meet best practices.

Mr. Davis also presented the results of their research around the civilian oversight process for
five comparable cities that are also home to major universities and outlined the various models
used by each city:

* Eugene, Oregon: Police Auditor and Civilian Review Board

* Fort Collins, Colorado: Citizen Review Board

» Palo Alto, California: Independent Police Auditor

* Provo, Utah: Ombudsman’s Office

* Santa Cruz, California: Independent Police Auditor (Part-Time)

He further explained that there is no “one-size-fits-all” or “cookie-cutter” form of civilian
oversight universally recognized as being the best model. The most effective form of civilian
oversight is that which is specifically tailored to meet the needs of each local community.

However, Mr. Davis did note that improvements could always be made and some that Boulder
could consider include:

* Make police ethics and accountability a key public message.

* Keep website complaint-filing instructions up-to-date.

* Consider providing more PSRP-related information

on the website.

* Solicit public and private partners in “getting the message out”.

* (Cast a wide net in announcing upcoming PSRP vacancies.

* Consider creating a Community Advisory Panel.

* Expand training on critical policing concepts.

* Leverage the PSRP in other areas.

Chief Testa followed the Hillard Heintze’s presentation by discussing his appreciation of having
an independent review of the police department’s data and assessment of whether the PSRP
remains a best practice. He said that he and his staff saw this review as an opportunity to
evaluate all the recommendations and to develop and improve the Police Department. His goal
has been, and continues to be, ensuring that Boulder remains a safe and welcoming place. Chief
Testa went through each of the twelve recommendations and discussed the implementation
timeline for each one.

DISCUSSION

Council members asked questions about both the data analysis portion and the complaint review
portion of Hillard Heintze’s presentation. Several Council Members discussed the possibility
that age might also be a factor in arrests and Dr. Weiss responded that age data was not
analyzed. They also discussed the variation in the ratios between towns in Colorado and other
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cities with universities and questioned why the difference may exist.

Council asked for further information on what determines the best oversight model for a
community. Mr. Davis responded that progressive departments who care about their
community will always find a way to make sure that officers and members of the community
are treated fairly. He suggested that there is no single “best approach” and the values of the
agency and city will determine the best model. He noted that Boulder has been doing their
process the same way for twenty-two years and is to be commended for asking for this review
and being willing to look at alternatives.

Council commended the City Manager for her involvement in the appointments of the Panel
members and emphasized the need for a healthy citizen oversight process.

The item in the report that suggested some people feel discouraged when calling to make a
complaint was discussed. Mr. Davis said that it had come up anecdotally in interviews with
community members and could be a red flag. Chief Testa responded that the proper process
would be a topic at an upcoming supervisor meeting. Council members suggested that there
could be multiple mechanisms for the community to file a complaint and Chief Testa ensured
Council that he would be working with the City Manager’s Office to explore possibilities
regarding that suggestion.

Council discussed their concern about the report statistic that showed that blacks were two
times as likely to be cited as a white person in Boulder. Council also talked about the need for
better understanding of how minorities feel and their sense of safety in the community and
suggested there needed to be more done to build bridges to groups that might feel
disenfranchised. Chief Testa responded that bringing down barriers is very much a part of
Boulder’s community policing efforts. He cited recent community events at recreation centers,
soccer games and surveys as some examples of Boulder’s efforts to build bridges in the
community.

Council asked if having officers collect potentially sensitive data like race and ethnicity would
cause officers to be less likely to take action on behaviors they witness. Dr. Weiss indicated
that in his experience, officers will collect the required data when asked. Chief Testa mentioned
the community sometimes reacts negatively to being asked demographic information. Several
Council members suggested that they would be interested in having the officers record their
perception of the race/ethnicity more than their recording of the “correct” response.

Council members wrapped up the session with the thought that Police Departments often reflect
back the bias of the community, and that there is likely more work to do to improve the sense of
safety and inclusiveness in Boulder. They encouraged continued work and provision of
resources to help raise the literacy of all, not just the Police Department, on this important
matter.
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CITY OF BOULDER
CITY COUNCIL AGENDA ITEM

MEETING DATE: April 5, 2016

AGENDA TITLE: Consideration of a motion to approve an intergovernmental
agreement between the City of Boulder and Boulder County for the Sustainability
Matching Grant funding.

PRESENTERS

Jane S. Brautigam, City Manager

Tom Carr, City Attorney

Heather Bailey, Executive Director of Energy Strategy and Electric Utility Development
David Driskell, Executive Director of Planning, Housing, and Sustainability

Kendra Tupper, Energy Services Manager

Yael Gichon, Energy Sustainability Coordinator

EXECUTIVE SUMMARY

The purpose of this item is to seek City Council approval of an intergovernmental agreement
(IGA) with Boulder County (county) to receive funding from its Community Sustainability
Matching Grant Program (Attachment A).

The IGA with the county will provide funding in 2016 through its Environmental
Sustainability Matching Grant Program (Program) to each town or city within the county.

The Program is made available to all communities in Boulder County to help further
sustainability objectives. The City of Boulder has been awarded $15,000 towards developing
a solar strategy to support the goals of the city's Climate Commitment and long term
greenhouse gas emission reduction goals of Boulder County as well. The city will partner with
the county to extend the strategy county-wide. The benefits to Boulder and Boulder County
include cleaner energy, jobs and local investment, with particular focus on ensuring access to
solar energy for low income populations.

STAFF RECOMMENDATION

Suggested Motion Language:
Staff requests council consideration of this matter and action in the form of the following
motion:

Motion to authorize the City Manager to enter into this intergovernmental
agreement between Boulder County and City of Boulder concerning the award of
the Boulder County Environmental Sustainability Matching Grant
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COMMUNITY SUSTAINABILITY ASSESSMENTS AND IMPACTS

e Economic — The attached IGA is crafted to create efficiencies and to leverage
intergovernmental resources in a way that benefits the Boulder community, its
employees, residents and businesses, while showing progress towards the
community’s Climate Commitment goal.

e Environmental — The primary purpose of the IGA is to promote environmental
sustainability in a way that leverages regional resources and shows
accomplishments towards the community’s climate commitment.

e Social — Installing solar tends to be an option that is not as accessible to lower
income populations. The solar strategy will have a strong focus on tactics to make
energy permanently affordable to lower income customers through solar.

OTHER IMPACTS
e Fiscal — The grant IGA commits $15,000 of Climate Action Plan (CAP) Tax funding toward
hiring a consultant to develop a comprehensive solar strategy as a dollar-for-dollar match is
required to receive the $15,000 grant from Boulder County. These funds have been
accounted for in the CAP Tax budget and had been allocated to this project prior to
receiving the grant.

e Staff time —An estimated four to six (4-6) hours of additional staff time will be required to
fulfill the tracking and reporting needs of the Boulder County grant, over the remainder of
2016. The Energy Future staff overseeing the majority of the renewable energy initiatives
will be managing the grant as the program administrator, and is well-suited to manage the
quarterly reporting to Boulder County.

BACKGROUND

In May 2013, to continue fostering collaboration and transferability of sustainability
initiatives, the county introduced its first Community Environmental Sustainability Matching
Grant program. This program is available to all communities in Boulder County to help
further sustainability objectives. This year, the city’s Sustainability Matching Grant project
will develop a comprehensive solar strategy to inform how to steer city and other resources
to maximize the uptake of solar energy. With the county grant funds providing $15,000, the
city will provide matching grant funds up to $15,000 in CAP Tax already allocated to this
project. The city will also partner with Boulder County to extend the strategy county-wide.

ANALYSIS

The city of Boulder is seeking to develop a comprehensive solar strategy to inform how to steer city
and other resources to maximize the uptake of solar energy. Since solar is the most prevalent local
renewable resource, the focus of this work is on solar specifically but staff recognizes that this is a
subset of a larger local generation strategy that will be developed in the future. The strategy will
clarify the overarching goals related to solar development, the pre-conditions necessary to meet the
goals and create a process for mapping, quantifying and prioritizing all the efforts needed to reach
the goals. The strategy will also place importance on the interaction between tactics and how they
can support or detract from the outcomes.

Initial long term outcomes that will result from this strategy include:
e Solar installed at a level that meets the targets of the city’s Climate Commitment.
e Electricity customers experience high reliability and resiliency through system integration of
solar, storage and grid modernization.
e Low income customers have permanently affordable energy costs.
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While the strategy will focus on goals, outcomes, pre-conditions, targets and metrics, there will also
be a component that serves to organize existing initiatives and suggest new initiatives that serve to
efficiently meet the targets identified. The strategy will need to be backed by a robust quantitative
analysis in order to ensure success that can be measured and with appropriate tactics selected.

NEXT STEPS
Staff will refine the objectives to develop a scope of work in partnership with Boulder County. Staff
will then draft a request for proposal for the work needed to perform the solar strategy.

ATTACHMENTS

A: Draft Intergovernmental Agreement between Boulder County and City of Boulder
regarding the distribution of grant funds from Boulder County to the City of Boulder.
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Attachment A - Intergovernmental Agreement Between Boulder County and City of Boulder

Intergovernmental Agreement
Between Boulder County and City of Boulder
Concerning Boulder County’s Environmental

Sustainability Matching Grant Program

This Intergovernmental Agreement (the “Agreement”) is entered into by the County of
Boulder, a body corporate and politic of the State of Colorado (“Boulder County” or “County”),
and the City of Boulder, a Colorado home-rule municipality (the “Recipient”) (each, a “Party”
or, collectively, the “Parties™)

RECITALS

A. The Colorado Constitution Article X1V, Section 18(2)(a) and C.R.S. §29-1-201
et. seq provide that political subdivisions of the State may contract with one another to provide
any function, service, or facility lawfully authorized to each of the cooperating units; and

B. In 2013, Boulder County created and implemented the Sustainability Matching
Grant Program (the “Program”), which provides an opportunity for governmental organizations
within Boulder County to undertake environmental sustainability priorities within their
communities and helps the county leverage community resources for a coordinated, regional
approach to environmental sustainability; and

C. In February 2016, Boulder County selected recipients of the sustainability grant
awards under the Program, including this award to the Recipient for a comprehensive solar
strategy to inform city decisions and resource allocations for increased uptake of solar energy
(the “Project”).

AGREEMENT

In consideration of the covenants set forth herein and the mutual benefits to be derived by
the Parties hereto, and other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the Parties do hereby agree as follows:

1. The Recipient’s Obligations. The Recipient shall complete the Project,
expending no less than $15,000.00 of its own funds on such Project (the “Matching Funds™) and
the Recipient shall report to the County as described under Item 3 below.

2. Grant Award. Boulder County hereby awards the Recipient $15,000.00 (the
“Award”) in support of the Project. The Award shall be paid to the Recipient upon execution of
the Agreement.

3. Reporting. In accordance with the scope of work as set forth in Exhibit B,
attached, the Recipient shall report to the County on the progress of the Project and on the
expenditure of Award funds and Matching Funds for the project, on the fourteenth day following
each quarter (July 14 and October 14, 2016 and January 14 and April 14, 2017) using the format
of the reporting template attached hereto as Exhibit A.
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4. Term of Agreement. This term of this Agreement shall be as the date of its
execution as set forth on the signature page attached to this Agreement. Subject to the annual
appropriations, this Agreement shall remain in effect until the completion of the Project, as
indicated in Exhibit B, or December 31, 2017, whichever is sooner.

5. Modification. This Agreement may be altered, amended, or repealed only on the
mutual agreement of the County and the Recipient by a duly executed written instrument. The
financial obligations contained in this Agreement may be adjusted from time to time, subject to
annual appropriations of the governing Party.

6. Assignment. This Agreement shall not be assigned or subcontracted by either
Party without the express prior written consent of the other Party.

7. Successors and Assigns. This Agreement shall be binding upon the successors
and assigns of the Parties.

8. Choice of Laws. The laws of the State of Colorado shall govern the
interpretation and enforcement of this Agreement. Any litigation that may arise between the
Parties involving the interpretation or enforcement of the terms of this Agreement, shall be
initiated and pursued by the Parties in the Boulder Courts of the 20™ Judicial District of the State
of Colorado and the applicable Colorado Appellate Courts.

0. Waiver of Breach. Any waiver of a breach of this Agreement shall not be held
to be a waiver of any other or subsequent breach of this Agreement. All remedies afforded in
this Agreement shall be taken and construed as cumulative, that is, in addition to every other
remedy provided herein or by law.

10. Integration. This Agreement cancels and terminates, as of its effective date, all
prior agreements between the Parties relating to the services covered by this Agreement, whether
written, oral, or partly written and partly oral.

11. No Indemnification. Neither Party indemnifies the other Party. The County and
the Recipient each assume responsibility for the actions and omissions of its own agents and
employees in the performance or failure to perform work under this Agreement. It is agreed that
such liability for actions or omissions of their own agents and employees is not intended to
increase the amounts set forth in the Colorado Governmental Immunity Act, now existing, or as
the same may be later amended. By agreeing to this provision, the Parties do not waive nor
intend to waive the limitations on liability which are provided to the Parties under the Colorado
Governmental Immunity Act § 24-10-101 et seq., C.R.S., as amended.

12. Severability. If any provision of this Agreement is found to be invalid, illegal, or
unenforceable, the validity and enforceability of the remaining provisions shall not in any way be
affected or impaired thereby.

13. No Third Party Beneficiaries. The enforcement of the terms and conditions of
this Agreement and all rights of action relating to such enforcement shall be strictly reserved to
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the County and the Recipient, and nothing contained in this Agreement shall give or allow any
claim or right of action whatsoever by any other or third person. It is the express intent of the
Parties to this Agreement that any person receiving services or benefits under this Agreement
shall be deemed an incidental beneficiary only.

14. Not Agent or Representative. Neither Party is an agent or representative of the
other Party and shall have no authority under this Agreement or otherwise to make
representations or commitments, verbal or written, on behalf of the other Party without that
Party’s express prior consent.

15. No Multiple-Fiscal Year Obligation. All of the Party’s financial obligations
under this Agreement are contingent upon appropriation, budgeting, and availability of specific
funds to discharge those obligations. Nothing in this Agreement constitutes a debt, a direct or
indirect multiple fiscal year financial obligation, a pledge of either Party’s credit, or a payment
guarantee by either Party to the other.

16. Counterparts. This Agreement may be executed by facsimile and in any
number of counterparts, each of which shall be deemed an original instrument, but all of which
together shall constitute but one and the same instrument.

IN WITNESS WHEREOF, the Parties hereto have set their hands and seals this day of
, 2016.

BOULDER COUNTY

Michelle Krezek, Commissioners Deputy
Boulder County

RECIPIENT

Mayor

ATTEST:

APPROVED AS TO FORM:
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Exhibit A — Quarterly Reporting

Boulder County Sustainability Matching Grant Program
Local Funding and Cash Match Reporting

(Grantee: Grant Year: 2018
Project Title: Project Duration:
Start: End:

Prepared by: Which Calendar Quarter does this Report cover?
Date: Phone: 1 (Jan - Mar) Q3 (Jul - Sep}
Type of Report Quarterty Final
(Circle one) Progress Report Q2 {Apr - Jun) Q4 (Oct- Dec)

Bepart —

EXPENDITURES
B c
Approved A
Fund i
b Budget (Adjust According _Expand!turas Total
Source beginning of quarter = =
to Approved Budget) {C on previous report) Expenditures Expenditures
P P This Quarter to Date (A + B)
Grant $ 15,000.00 | - 3 = $ =
. Cash Match 3 3,750.00 [ % - |3 - % =

Project A Other Contribution, optional

Project Total $ 18,750.00 | § = $ - £ -

“REQUIRED GRANTEE SIGNATURES: | certify that, to the best of my knowledge and belief, this report is correct and complete, and that all expenditures and
unpaid obligations are for the purposes set forth in the grant award documents. |, hereby, also certify that the content of this form, other than the data entry
required, has not been altered.

Financial Officer’s Signature/Date Project Director's Signature/Date

Quarterly reports are due 14 days following each calendar quarter.
Reports should be submitted via email to lyanceyi@bouldercounty.org.

February 2016 revision
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Exhibit A — Continued

Boulder County Sustainability Matching Grant Program

Programmatic Reporting

(G rarkes

Grark Year: 2016

Froject Tile

Froject Duration
Start End

Freparsd by

Date:

Phona

‘Which Calendar Quarter does this Report cover?

IType of Report Quarterly
| Circle one or Maks  Progress
Eid Font] Regort

Final
Report

Q1 (Jan - Mar) 03 (ul - Sep)

Q2 (Apr -Jun) Q4 (Ot - Dac)

Progress Reporting

Objective and
expected
outcomes for
your
sustainability

grant

Describe
progress made
this quarter

Describe any

challenges or

delays for the
project

Please list the
outcomes of this
project to-date
{quantitative or
qualitative)

Other?

"*REQUIRED GRANTEE SIGNATURES: | certify that, to the bast of my knowledge and belief, this report is correct and complete, and that all expenditures and
unpaid obligations are for the purposes set forth in the grant award documents, |, hereby, also certify that the content of this form, other than the data entry required,

has not been altered.

Project Directar's Signature/Date

Quarterly reports are due 14 days following each calendar quarter.
Reports should be submitted via email to lyancey@bouldercounty.org.
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Exhibit B — Scope of Work

Boulder County Environmental Sustainability Matching Grant Application — 2016
City of Boulder
Yael Gichon — gichony@bouldercolorado.gov

1) What community will this project serve? City of Boulder community as a whole and municipal staff

2) What are the goals of your community for this project? Complete a solar strategy that can support
achievement of community goals

3) What environmental sustainability benefits will your project provide to the local community?
Clean energy, economic benefits, and focus on low income populations

4) Project Design, Logistics, and Timeline: Please provide a brief description of the project/program
you would like to implement using the requested funds. Be sure to include how you will measure the
success of this project/program and expected program outcomes.

The City of Boulder is seeking to develop a comprehensive solar strategy to inform how to steer city

and other resources to maximize the uptake of solar energy. Since solar is the most prevalent local

renewable resource, the focus of this work is on solar specifically but the city recognizes that thisis a

subset of a larger local generation strategy that will be developed in the future. The strategy will

clarify the overarching goals related to solar development, the pre conditions necessary to meet the

goals and create a process for mapping, quantifying and prioritizing all the efforts needed to reach

the goals. The strategy will also place importance on the interaction between tactics and how they

can support or detract from the outcomes. Initial long term outcomes that will result from this

strategy include:

* Solar installed at a level that meets the targets of the city’s Climate Commitment (~24MW by
2020; ~42MW by 2030; and ~80 MW by 2050).

*  Electricity customers experience high reliability and resiliency through system integration of
solar, storage and grid modernization.

¢ Low income customers have permanently affordable energy costs.

While the strategy will focus on goals, outcomes, pre-conditions, targets and metrics, there will also
be a component that serves to organize existing initiatives and suggest new initiatives that serve to
efficiently meet the targets identified. For example, utilizing the newly developed city solar capacity
map to identify sites paired with new financing mechanisms such as CO-PACE could inform near
term work to support the strategy. The strategy will need to be backed by a robust quantitative
analysis in order to ensure success can be measured and appropriate tactics are selected.

The city will draft a scope of work and solicit bids from contractors to support the development of
the strategy. If the city receives this funding from the county, it will be supplemented with city
Climate Action Plan tax funding.

Estimated Timeline:

Packet Page 44 Agenda ltem 3E  Page 9



Attachment A - Intergovernmental Agreement Between Boulder County and City of Boulder

Exhibit B - Continued

February 5", 2016- Grant application submittal

February 26th (estimated)- Notification of awards, begin IGA process

Feb 29 — March 1- Complete IGA

March 21 (or sooner, depending on IGA)- Solicit bids for strategy development
April 11th- Select consultant

April 25th- Complete contract and commence work

July 1st- First draft of Strategy

July 15th- Vet with stakeholders and partners

July 30th- Revise and Finalize strategy

August — December- Begin implementation, integrate tactics into work plans

Expected Outcomes and Measurement:

If successful, this project will result in a comprehensive strategy with clear goals, targets, and
metrics of success that will guide the city’s future work in this area. The strategy will provide the city
specific actionable items that if implemented will meet the city's climate goals. The strategy will be a
guiding document to inform the city’s work plan related to solar, strategic regional partnerships, and
work with complementary technologies such as electric vehicles and storage.

Budget Information

(must match 25% of the amount requested from
Boulder County)

Funding Sources Amount
Amount requested from Boulder County 515,000
(cannot exceed $15,000)
Applicant cash contribution 515,000

Other community contribution
(includes outside funding)

Total project budget (#1 + #2 + #3) $30,000
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CITY OF BOULDER
CITY COUNCIL AGENDA ITEM

MEETING DATE: April 5, 2016

AGENDA TITLE

Authorization of the City Manager to enter into an Agreement for Delegation of Activities
regarding Community Development Block Grant - Disaster Recovery (CDBG-DR) funding
with the City of Longmont for the Wonderland Creek Greenways Improvement Project.

PRESENTER/S

Jane S. Brautigam, City Manager

Maureen Rait, Executive Director of Public Works, Flood Recovery Manager
Susan Richstone, Deputy Director of Community Planning & Sustainability
Bob Eichem, Chief Financial Officer

Chery Pattelli, Director of Finance

Joel Wagner, Flood Recovery Coordinator — Finance

Chris Meschuk, Flood Recovery Coordinator — Community Services

EXECUTIVE SUMMARY

The purpose of this item is for City Council to consider authorizing the City Manager to enter
into an agreement for delegation of activities with the City of Longmont for $2,441,599 in
Community Development Block Grant — Disaster Recovery (CDBG-DR) funding for the
Wonderland Creek Greenways Improvement Project.

Following the September 2013 flood, the Department of Housing and Urban Development
(HUD) awarded the State of Colorado $320 million of CDBG-DR funds to support recovery
efforts in three separate awards (rounds). When the first round of CDBG-DR funds ($63M) were
announced by the State of Colorado in 2014, representatives of the various local governments in
Boulder County came together to coordinate and collaborate our respective applications, to
ensure funds were directed to smaller and more impacted communities and to address the most
urgent needs at the time. The collaborative process was successful and appreciated by the State
of Colorado and HUD.

For the round two funds ($199M), the group worked with the state to implement an option for
local communities to form a collaborative, and administer a portion of the CDBG-DR funds
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locally as a sub-allocation, rather than applying to the State of Colorado as was done in round
one. This sub-allocation approach was approved by HUD and applies to the portion of funds to
support housing and infrastructure activities.

The collaborative participants selected the City of Longmont to serve as the fiscal agent for the
group. On April 21, 2015 City Council approved an IGA for the general administration of the

CDBG-DR sub allocation. The documents from the April 21, 2015 meeting can be found at the
following link: https://documents.bouldercolorado.gov/weblink8/0/doc/128683/Electronic.aspx.

This agreement establishes terms and conditions for $2,441,599 in CDBG-DR round two funding
for the city’s Wonderland Creek Greenways Improvement Project. The project will provide 100-
year flood conveyance capacity to the portion of Wonderland Creek downstream of Winding
Trail Drive in the north to Diagonal Highway in the south, totaling approximately 2,400 linear
feet. This project will reduce the risk of flooding for 212 structures and 392 dwelling units. The
project will also separate the creek flows from the Boulder and White Rock irrigation ditches,
mitigating the flood risk in the King's Ridge neighborhood (downstream and east of the project).

The project includes:

¢ Providing channel improvements along the project corridor;

e Extending the multi-use path system from Foothills Parkway to 30" Street; and

¢ Providing three bicycle/pedestrian and flood water conveyance underpasses at the BNSF
railroad, Kalmia Avenue and 29'" Street.

For more information on the Wonderland Creek Greenways Improvement Project, please visit
the following link: https://bouldercolorado.gov/flood/wonderland-creek-greenways-

mprovem ents

The attached agreement requires City Council approval. After council approval, the City
Manager will be able to enter into an agreement with the City of Longmont for CDBG-DR pass-
through funding for the Wonderland Creek Greenways Improvement Project.

STAFF RECOMMENDATION

Staff requests council consideration of this matter and action in the form of the following
motion:

Suggested Motion Language:
Motion to authorize the City Manager to enter into an agreement with the City of
Longmont and other Boulder County communities for the purposes of providing
$2,441,559 in funding for the Wonderland Creek Greenways Improvement Project
through the Community Development Block Grant — Disaster Recovery program and to
grant the City Manager the authority to withdraw from the agreement and make
modifications to the agreement as the City Manager deems necessary.
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COMMUNITY SUSTAINABILITY ASSESSMENTS AND IMPACTS

e Economic: It is in the interest of the city to utilize these federal disaster recovery funds to
support our community’s recovery and resilience. Repairs of flood damaged public
infrastructure serving private properties can be expensive. Removing areas from flood
hazards reduces the amount of resources required to provide emergency preparedness,
emergency response and emergency housing activities.

e Environmental: The Wonderland Creek Greenways Improvement project provides the
opportunity to reduce the potential for erosion along existing channels and incorporates water
quality and habitat enhancement features into the plan. Expansion of multi-use path
infrastructure encourages alternative modes of transportation (pedestrian and bicycle)
reducing automobile use.

e Social: This project reduces flood related hazards for vulnerable populations located in the
project area.

OTHER IMPACTS

e Fiscal: The City of Boulder will benefit from the CDBG-DR grant funding.
e Staff time: The staff time to administer the funds and ensure compliance with HUD
regulations is within the flood recovery work program for the city.

BACKGROUND

When the first round of CDBG-DR funds ($63M) were announced by the State of Colorado in
2014, representatives of the various local governments in Boulder County came together to
coordinate and collaborate our respective applications, to ensure funds were directed to smaller
and more impacted communities and to address the most urgent needs at the time. The
collaborative process was successful and appreciated by the State of Colorado and HUD.

For the round two funds ($199M), the group worked with the state to implement an option for
local communities to form a collaborative, and administer a portion of the CDBG-DR funds
locally as a sub-allocation, rather than applying to the State of Colorado as was done in round
one. This sub-allocation approach was approved by HUD, and applies to the portion of funds to
support housing and infrastructure activities.

The collaborative participants selected the City of Longmont to serve as the fiscal agent for the
group. On April 21, 2015 City Council approved an IGA for the general administration of the

CDBG-DR sub allocation. The documents from the April 21, 2015 meeting can be found at the
following link: https://documents.bouldercolorado.gov/weblink8/0/doc/128683/Electronic.aspx

The Boulder County collaborative received $34.7 million to fund infrastructure and housing
assistance projects through the round two funding allocation of $199 million. The remaining
programs developed for CDBG-DR funding will continue to be administered by the State of
Colorado through a competitive grant process.
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ANALYSIS

The City of Boulder was included in the area declared a federal disaster area from the September
2013 flood. HUD awarded the State of Colorado a total of $320 million in federal CDBG-DR
funds to support recovery efforts within the areas of housing, infrastructure, and economic
recovery. Eighty percent of the funds must be spent in Boulder, Larimer and Weld counties.

To date, through the round two CDBG-DR funds, the city has received $500,000 in assistance
for infrastructure funding, $378,950 in resilience and planning assistance, and Boulder
households have been awarded $1.2 million in housing rehabilitation and rental assistance.

The Flood Steering Committee considered several projects for CDBG-DR funding. The
Wonderland Creek project was selected for several reasons including:

e The direct nexus to the 2013 flood. The 2013 flood resulted in 17 National Flood
Insurance Program claims and 233 FEMA Individual Assistance claims in the project
area.

e This project area meets the CDBG-DR national objective of funding projects that benefit
low and moderate income persons and households.

e CDBG-DR funding has a two-year project completion deadline. The Wonderland Creek
project was ready to begin construction and will be completed within the deadlines
established by the CDBG-DR program.

e CDBG-DR funding requires compliance with the Davis Bacon Act (DBA) regarding
payment of prevailing wages. DBA compliance requires significant monitoring and
recordkeeping, which increases the administrative cost of the project. The Wonderland
Creek project was already a recipient of Federal Highway Administration (FHWA)
funding, which also requires DBA monitoring. As a result, it is more efficient to add
additional federal funding to this project, instead of triggering DBA monitoring and
administration on another project.

For more information on the Wonderland Creek Greenways Improvement Project, please visit
the following link: https://bouldercolorado.gov/flood/wonderland-creek-greenways-

Improvements

Council approval of the funding agreement will allow the City Manager to enter into and modify
an agreement with the City of Longmont for CDBG-DR pass-through funding for the
Wonderland Creek Greenways Improvement Project.

NEXT STEPS

Progress on the Wonderland Creek Greenways Improvement Project will be included in future
updates on Flood Recovery efforts.

ATTACHMENTS
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Attachment A - Boulder County Collaborative CDBG-DR Sub Allocation Grant No. B-13-DS-08-001: INF 00007

AGREEMENT FOR DELEGATION OF ACTIVITIES

Boulder County Collaborative CDBG-DR Sub-Allocation
Grant No. B-13-DS-08-001: INF-00007

THIS AGREEMENT, including attached conditions, is made by and between the City of
Longmont, Colorado, a Colorado municipal corporation (“City”), and City of Boulder
(“Delegate™).

WHEREAS, the City is the fiscal agent for the Boulder County Collaborative (“Collaborative™)
Community Development Block Grant-Disaster Recovery (“CDBG-DR”) sub-allocation from
the State of Colorado Department of Local Affairs (“DOLA”) funds from the U.S. Department of
Housing and Urban Development (“HUD”) and is responsible for the development,
implementation, administration, and evaluation of HUD’s CDBG-DR funds on behalf of the
Collaborative Partners (“Partners”); and

WHEREAS, HUD has allocated the State of Colorado CDBG-DR funds for recovery from the
disasters in 2011, 2012, and 2013, and DOLA has allocated a sub-allocation of these funds to the
Boulder County Collaborative through the State’s Third Amendment to the State’s Action Plan
submitted to HUD dated June 26, 2015; and

WHEREAS, the Collaborative has determined a method of distribution of the sub-allocation
based on the Community Development Block Grant — Disaster Recovery Collaborative
Intergovernmental Agreement detailing the targeted percentage amount each Partner will receive
for infrastructure and/or housing assistance projects; and

WHEREAS, the Delegate possesses the authority and management capability necessary to assist
the City in the execution of its responsibilities as a CDBG-DR sub-grantee and has been
determined by the City to be an appropriate party to assume the primary administration of an
activity described as Priority Infrastructure Project in CDBG-DR Program Grant No. B-13-DS-
08-001; and

WHEREAS, by this Agreement, the parties are making provision for the administration and
conduct of that activity by the Delegate.

THEREFORE, WITNESSETH, the City and the Delegate do mutually agree as follows:
1. WORK TO BE PERFORMED. The Delegate shall, in a timely and satisfactory

manner, as determined by the City, perform the activities described in the work program set forth
in Appendix A.

2. COMPLIANCE WITH APPROVED PROGRAM. All activities authorized by
this Agreement will be performed in accordance with the goals and objectives set forth in
Appendix A, the budget set forth in Appendix B, and the conditions, assurances, and
requirements set forth in CDBG-DR Program Grant No. B-13-DS-08-001 as detailed in
Appendix C. Prior to undertaking any activity or making any expenditure that is not clearly
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Attachment A - Boulder County Collaborative CDBG-DR Sub Allocation Grant No. B-13-DS-08-001: INF 00007

consistent with the terms and conditions of this Agreement, the Delegate shall, in writing,
request the written approval of the City. No reimbursement shall be made for any such
expenditure or activity that does not receive this prior written approval of the City.

3. FUNDS AUTHORIZED AND SCHEDULE OF PAYMENTS. Subject to the
receipt of funds from the State of Colorado, the City will reimburse the Delegate for
expenditures, verified by vouchers and similar documentation, authorized by Appendix A.

For each month covered by this Agreement, the Delegate shall submit, as an invoice, a
financial statement of expenses incurred in that month within ten (10) working days of the close
of each month. Within ten (10) working days of receipt of the invoice, the City will determine, in
its reasonable discretion, if those expenditures are authorized by Appendix A, and if so
authorized, make payment of approved expenditures or notify the Delegate in writing of its
decision to disapprove, and of any conditions to be met for approval. In no event will the
Delegate receive reimbursement in excess of the total amount of CDBG-DR funds authorized by
this Agreement and detailed in the budget set forth in Appendix B.

4. PROGRAM INCOME. Program income, as defined at 24 CFR 570.504,
generated by the Delegate, will be sent to the City while the Grant Agreement under B-13-DS-
08-0011 with DOLA remains open and will be used for other CDBG-DR eligible activities under
the sub-allocation as determined by the Collaborative. Program income received after the Grant
Agreement with DOLA is closed out can be retained and used by the Delegate that is a CDBG
entitlement jurisdiction for any CDBG eligible use. Program income received by a Delegate that
is not a CDBG entitlement jurisdiction after the Grant Agreement with DOLA is closed out, will
be returned to the City and the City will place the program income in the Countywide Down
Payment Assistance Program account to be used throughout the county for allowable down
payment assistance expenses. Appropriate documentation of the receipt and use of program
income during the term of this Agreement will be provided to the City.

5. REVERSION OF ASSETS. Upon the expiration or termination of this
Agreement, the Delegate shall transfer any CDBG-DR funds on hand at that time and any
accounts receivable attributable to the use of CDBG-DR funds to the City. Any real property
under the Delegate’s control that was acquired or improved in whole or in part with CDBG-DR
funds in excess of $25,000 must either:

(A)  Be used to meet one of the national objectives outlined in the March 5, 2013,
Federal Register Notice (78 FR 14329) or 24 CFR 570.208 until five (5) years after the
expiration of this Agreement. If however, the real property being acquired is part of a buyout or
flood mitigation acquisition where the future and on-going use of the property is restricted in
accordance with HUD rules, then the undeveloped real property will be considered to meet the
HUD national objective;

OR

(B)  Bedisposed of in a manner that results in the City being reimbursed in the amount
of the current fair market value of the property, less any portion of the value attributable to
expenditures of non-CDBG-DR funds for acquisition of, or improvements to, the property.

2
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Attachment A - Boulder County Collaborative CDBG-DR Sub Allocation Grant No. B-13-DS-08-001: INF 00007

If there is real property being acquired or improved under this Agreement with CDBG-
DR funds, the Delegate and the City must have reached a prior agreement as to which of the
above options will be used and enforced. The option for this Agreement is (A).

This paragraph 5 only applies to any funds or real property provided to or acquired by the
Delegate under this Agreement.

6. REPORTS, RECORDS, MONITORING AND EVALUATION. The City
will monitor, evaluate, and provide guidance, direction, and technical assistance to the Delegate
in the conduct of activities listed in this paragraph. The Delegate will provide the following:

(A)  Quarterly Reports. Within five (5) working days after the end of each quarter (by
March 5, June 5, September 5 and December 5), the Delegate shall submit the following:

1) Progress report of the Delegate’s activities and accomplishments during
the period with emphasis on the objectives of the project specified in Appendix A.

@) Financial statement of CDBG-DR expenditures made by the Delegate
during the period, including a comparison of accumulative CDBG-DR expenditures made in the
conduct of the project to the specific cost categories and expenditure milestones set forth in the
budget in Appendix B.

3) Any special report made necessary by the imposition of the City or HUD,
or additional reasonable requirements pursuant to CDBG-DR Program Grant No. B-13-DS-08-
001.

(B) Project Completion Report. Within fifteen (15) days of the earlier of termination
or completion of the project, the Delegate shall submit one (1) copy of the project completion
report, and one (1) copy of the final financial status report. Electronic submission of these and
all reports is encouraged. The project completion report shall contain a certification from the
Delegate that the project is complete and all costs for reimbursement have been submitted to the
City.

(C)  Annual Audit. A complete annual audit is not required by federal law if the
Delegate is a non-federal entity that expends less than $750,000 in federal funds annually,
including funds authorized by this grant. However, all financial and other records must be
available for review or audit by appropriate officials of the City, State, HUD, and the General
Accounting Office. If the Delegate will expend $750,000 or more in federal funds during the
calendar year in which the grant award made under this Agreement is expended, a single or
program-specific audit must be submitted to the City for review immediately upon completion.
The Delegate will include the activities delegated by the terms of this Agreement in its audit
which shall be undertaken in accordance with the provisions of OMB Super Circular Title 2 of
the CFR, Subtitle A, Chapter 11, Part 200, and which shall include a compliance review as per 24
CFR 44.5.

3
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Attachment A - Boulder County Collaborative CDBG-DR Sub Allocation Grant No. B-13-DS-08-001: INF 00007

(D)  Retain Records. The Delegate will retain and permit access by the City, State,
HUD, and the Comptroller General to inspect all program records pertaining to the grant for a
period of at least four (4) years after the date of this grant close-out. Records to be maintained
by Delegate will include, but are not limited to, the following: applications including eligibility
determination, national objective and LMI determination, environmental clearance, duplication
of benefit, beneficiary information and other compliance documentation as required.

For Housing projects/programs, Delegate shall also retain and permit access by
the City, State, HUD, and the Comptroller General to inspect all individual household assistance
records pertaining to the grant for a period of at least ten (10) years after the date of this grant
close-out.

(E)  Cooperate with Evaluation. The Delegate will ensure the cooperation of its staff
and other responsible officials in the efforts of the City to monitor and evaluate the Delegate’s
activities. The Delegate will actively assist City in the following activities:

1) On-site visits by the City made to monitor the progress of the activities
delegated, to review compliance with the terms of this Agreement, and to offer assistance in the
conduct of the project. Such on-site visits will be undertaken within ninety (90) days of this
grant award, and then every six (6) months until grant close-out. The monitoring schedule is
described further in Appendix D.

(2)  Any special monitoring or evaluation activities made necessary by the
imposition by the City, State, or HUD of additional reasonable requirements pursuant to HUD
CDBG-DR Program Grant No. B-13-DS-08-001.

1. COMPLIANCE WITH FEDERAL, STATE, AND LOCAL LAWS. The
Delegate shall comply with all applicable federal, state, and local laws, rules, statutes, charter
provisions, ordinances, regulations, policies, guidelines, and requirements with respect to the
acceptance and use of federal funds for this federally assisted program. Appendix C requires
that the Delegate assure and certify compliance with said requirements, including the following:

(A)  Residential Anti-Displacement and Relocation Assistance Plan included in
Appendix F.

(B)  Affirmation of Duplication of Benefits included in Appendix H.

(C)  Financial Management Questionnaire to affirm proficient financial controls and
procurement processes included in Appendix 1.

8. CHANGES. This Agreement is an integration of the entire understanding of the
parties, and any amendment must be signed by the authorized representative of both parties.
Notwithstanding the foregoing, the City, State, or HUD may, from time to time, impose other
reasonable conditions in connection with the activities delegated under the terms of this
Agreement, and the Delegate will comply with such conditions upon receiving written notice
from the City, State, or HUD or will agree to terminate this Agreement pursuant to Paragraph 11

4
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Attachment A - Boulder County Collaborative CDBG-DR Sub Allocation Grant No. B-13-DS-08-001: INF 00007

herein.

The City Manager may approve and sign any amendments on behalf of the City that are
consistent with the purposes of this Agreement and do not substantially increase the obligations
of the City hereunder.

The City Manager for the Delegate is approved by the Boulder City Council to approve
and sign any amendments on behalf of the Delegate that are consistent with the purposes of this
Agreement and do not substantially increase the obligations of the Delegate hereunder.

9. NON-DISCRIMINATION. In the performance of this Agreement, the Delegate
shall not discriminate against any employee or applicant for employment with regard to race,
color, religion, sex, national origin, disability, age, ancestry, or political belief. The Delegate
further agrees that no person will be denied equal access to, excluded from participation in, or be
denied the proceeds of any CDBG-DR funded project subject to this Agreement, and will adhere
to the non-discrimination provisions promulgated pursuant to the Executive Orders and federal
statutes referenced in Appendix C.

10. ENFORCEMENT. The City may, for cause and upon giving fifteen (15) days’
written notice to the Delegate, undertake one or more of the following courses of action:

(A)  Withhold funds until the situation has been corrected,

(B)  Suspend the Delegate’s authority to spend funds or to conduct the project until the
situation is corrected; or

(C)  Terminate this Agreement in whole or in part.
Cause shall include, but not be limited to:

(A)  Failure, for any reason, of the Delegate to fulfill in a timely and proper manner its
obligations under this Agreement;

(B)  Submission by the Delegate to HUD, the State, or to the City of reports that are
incorrect or incomplete in any material respect;

(C)  Ineffective or improper use of funds provided under or generated by this
Agreement; or

(D)  Suspension or termination by the State or HUD of the grant to the City under
which this Agreement is made, or the portion thereof delegated by this
Agreement.

Delegate shall comply with the provisions of the Recapture Plan in Appendix G.

5
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Attachment A - Boulder County Collaborative CDBG-DR Sub Allocation Grant No. B-13-DS-08-001: INF 00007

11. TERMINATION.

(A)  Either party may terminate this Agreement without cause upon thirty (30)
days’ written notice to the other party.

(B) The Delegate may terminate this Agreement, upon thirty (30) days’
written notice to the City, if the Delegate is unable or unwilling to comply with such additional
conditions as may be lawfully applied by the City, State, or HUD. In such event, the City may
require the Delegate to ensure that adequate arrangements have been made for the transfer of the
delegated activities to another delegate or to the City.

(C)  In the event of any termination, all property and finished or unfinished
documents, data, studies, and reports purchased or prepared by the Delegate under this
Agreement shall become the property of the City, and the Delegate shall be entitled to
compensation for any unreimbursed expenses reasonably and necessarily incurred in satisfactory
performance of the Agreement. Notwithstanding the above, the Delegate shall not be relieved of
liability to the City for damages sustained by the City by virtue of any breach of the contract by
the Delegate, and the City may withhold any reimbursement to the Delegate for the purpose of
set-off until such time as the exact amount of damages due the City from the Delegate is agreed
upon or otherwise determined.

(D) In the event of any termination, the City shall de-obligate any remaining
unexpended grant funds for the project, and shall provide notice to Delegate that such project has
failed to meet its expenditure milestones (included in Appendix B) and the corresponding HUD
timeliness requirements and that as a result, the Delegate is required to immediately return to the
City any previously received funds for the project for re-allocation to another project.

12. SUBCONTRACTING AND ASSIGNMENT. The Delegate shall not assign,
delegate, nor subcontract any of the work or services authorized by this Agreement without the
prior written approval of the City.

13. COPIES OF PLANS. The City will be provided with copies of plans, reports,
studies, or other documentation signifying and giving evidence of the completion of the activities
authorized by the terms of this Agreement at such time as the Delegate has fulfilled its
responsibilities in executing the terms of this Agreement.

14. LIABILITY. The Delegate and the City each assume responsibility for the
actions and omissions of its own agents and employees in the performance or failure to perform
work under this Agreement. It is agreed that such liability for actions or omissions of their own
agents and employees is not intended to increase the amounts set forth in the Colorado
Governmental Immunity Act, now existing, or as the same may be later amended. By agreeing
to this provision, the parties do not waive nor intend to waive the limitations on liability which
are provided to the parties under the Colorado Governmental Immunity Act § 24-10-101 et seq.,
C.R.S., as amended.

15. INSURANCE. The Delegate will procure and maintain in full force and effect

6
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Attachment A - Boulder County Collaborative CDBG-DR Sub Allocation Grant No. B-13-DS-08-001: INF 00007

such insurance or self-insurance that will insure its obligations and liabilities under this
Agreement, including workers' compensation, automobile liability, and general liability.

16. NOTICE. Any notice provided for in this Agreement shall be in writing and
shall be sufficiently given if delivered in person, by prepaid overnight express, or by registered
or certified mail, postage prepaid, return receipt requested, and addressed to the following:

In case of the City, to: In case of Delegate, to:
Kathy L. Fedler Joel Wagner

CDBG-DR Program Manager Flood Recovery Coordinator
Civic Center Complex City of Boulder

350 Kimbark Street 1777 Broadway

Longmont, CO 80501 Boulder, CO 80302

Either party may designate another address by written notice as provided in this section.

17. PROVISIONS CONSTRUED AS TO FAIR MEANING. The provisions of
this Agreement shall be construed as to their fair meaning and not for or against any party based
upon any attribution to such party of the source of the language in question.

18. HEADINGS FOR CONVENIENCE. All headings, captions, and titles are for
convenience and reference only and of no meaning in the interpretation or effect of this
Agreement.

19. NO THIRD PARTY BENEFICIARIES. None of the terms or conditions in
this Agreement shall give or allow any claim, benefit, or right of action by any third person not a
party hereto. Any person other than the City or Delegate receiving services or benefits under this
Agreement shall be only an incidental beneficiary.

20.  WAIVER. No waiver of any breach or default under this Agreement shall be a
waiver of any other or subsequent breach or default.

21. GOVERNING LAW. This Agreement shall be governed and construed in
accordance with the laws of the State of Colorado.

22. STATUS OF DELEGATE. Delegate shall perform under this Agreement as an
independent contractor and a separate entity and not as an employee or agent of the City.
Delegate's employees and volunteers are not entitled to City of Longmont worker's
compensation benefits or its insurance carriers or funds. Delegate is obligated to pay
federal and state income tax on money, if any, earned pursuant to this Agreement.

23. RELATIONSHIP OF THE PARTIES. It is mutually agreed and understood
that nothing contained in this Agreement is intended or shall be construed as in any way
establishing the relationship of co-partners or joint ventures between the parties hereto or as
construing the Delegate, including its agents and employees, as an agent of the City. The
Delegate shall remain an independent and separate entity. When Delegate provides services as

7
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listed above, Delegate personnel shall do so as volunteers and not as paid employees.

24. VERIFICATION OF LAWFUL PRESENCE. Delegate shall verify the lawful
presence in the United States of each natural person eighteen (18) years of age or older who
applies for state or local public benefits or for federal public benefits for the applicant, prior to
providing the benefits, as required by Article 76.5 of Title 24 of the Colorado Revised Statutes,
Restrictions on Public Benefits, C.R.S. 24-76.5-101, et seq. Delegate shall verify the lawful
presence in the United States of each such applicant by requiring the applicant to: 1) produce (i)
a valid Colorado driver's license or a Colorado identification card, issued pursuant to Article 2 of
Title 42, C.R.S.; or (ii) a United States military card or a military dependent's identification card,;
or (iii) a United States Coast Guard merchant mariner card; or (iv) a Native American tribal
document; and 2) execute an affidavit in substantially the form shown on Appendix E stating:
(i) that he or she is a United States citizen or legal permanent resident; or (ii) that he or she is
otherwise lawfully present in the United States pursuant to federal law.

For an applicant who has executed an affidavit stating that he or she is an alien lawfully present
in the United States, Delegate shall verify the applicant’s lawful presence for federal public
benefits or state or local public benefits through the federal Systematic Alien Verification of
Entitlement Program, ("SAVE Program™), operated by the United States Department of
Homeland Security or a successor program designated by the United States Department of
Homeland Security. Until such verification of lawful presence is made, the affidavit may be
presumed to be proof of lawful presence for purposes of this section. If Delegate is unable to use
the SAVE Program after reasonable efforts are made to use the program, Delegate shall request
the City to verify the lawful presence of the applicant through the SAVE Program.

25. EFFECTIVE DATES. This Agreement shall be in force from March 15, 2016
through February 28, 2018.

Executed this day of , 2016.

CITY OF LONGMONT:

MAYOR DATE

APPROVED AS TO FORM:

ASSISTANT CITY ATTORNEY DATE

8
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PROOFREAD DATE

APPROVED AS TO FORM AND SUBSTANCE:

CDBG-DR PROGRAM MANAGER DATE

APPROVED AS TO INSURANCE PROVISIONS:

RISK MANAGER DATE

CA File: 9963

State of Colorado )
) SS.
County of Boulder )

| attest that the foregoing instrument was acknowledged before me this

Witness my hand and official seal.

City Clerk, Notary Public

My commission expires

9
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DELEGATE: City of Boulder

By:

CITY MANAGER, BOULDER
Date:
SEAL
ATTEST:
City Clerk
State of )

) SS.

County of )
The foregoing instrument was acknowledged before me this day of
by

(Name of person acknowledged, i.e. signing agreement)

Witness my hand and official seal.

Notary Public

My Commission expires

Return Original Document to:
Longmont CDBG Office

350 Kimbark Street
Longmont, CO 80501

10
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APPENDIX A

WORK PROGRAM: INF-00007

Delegate: City of Boulder
Project: Wonderland Creek Greenways Improvement Project

Goal or Activity Description: The Wonderland Creek Greenways Improvement Project
will provide 100-year flood conveyance capacity to the portion of Wonderland Creek
downstream of Winding Trail Drive in the north to Diagonal Highway in the south, totaling
approximately 2,400 linear feet. This project will reduce the risk of flooding for 212 structures
and 392 dwelling units. The project will also separate the creek flows from the Boulder and
White Rock irrigation ditches, mitigating the flood risk in the King's Ridge neighborhood
(downstream and east of the project). The project includes:

e Providing channel improvements along the project corridor;

e Extending the multi-use path system from Foothills Parkway to 30" Street; and

e Providing three bicycle/pedestrian and flood water conveyance underpasses at the BNSF
railroad, Kalmia Avenue, and 29™ Street.

Area of Service: Census Tracts 121.03 BG3, 122.03 BG1, 122.03 BG2, 122.03 BG3,
127.01 BG4

National Objective:
Low/Mod Income Benefit: X Percentage Met: 59.09%
Urgent Need:

CDBG-DR Eligible Activity Citation from 24 CFR 570.201:  (c) Public facilities and
improvements.
(g) Payment of non-Federal
share.
24 CFR 570.202: N/A

Covered Project: No
(Major infrastructure project total cost of $50 million or more,
including at least $10 million of CDBG-DR funds.)

Compliance with Davis Bacon Act Required: Yes

Compliance with Section 3 of the Housing and Urban

Development Act of 1968 Required? Yes
(Refer to Title 24 CFR Part 135 and the Boulder County Collaborative
Section 3 plan dated January 18, 2016)

11
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MBE/WBE Contract Statement Required:

(Refer to Boulder County Collaborative CDBG-DR Required Bid and

Contract Documents Instructions.)

Compliance with Resilience Performance Standards:

Required?

Work Program

1.

2.

Household Assistance Programs
Environmental Review/Assessment
Procurement & Contracting
Acquisition

Clearance & Demolition
(including re-vegetation)

Design/engineering

Construction

Project Delivery

Pre Agreement Tasks

(A) Architectural/Engineering

(B) Environmental Review/Assessment

(C) Real Property/Easements/Acquisition/Lease
(D) Permits/Surveys

(E) Legal/Bonding/Insurance

(F) Construction Costs

(G) Construction Management

(H) Project Delivery

() Other (Please Specify)

12
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Yes

Yes

Completion Date

N/A

October 14, 2015
December 1, 2015
N/A

N/A

October 9, 2015

May 31, 2017 (CDBG-DR
reimbursed portion complete)

January 31, 2018 (project complete)

June 30, 2017 (CDBG-DR
reimbursed portion complete)

X

X X X
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APPENDIX B

BUDGET: INF-00007

Delegate: City of Boulder
Project: Wonderland Creek Greenways Improvement Project
Task Total CDBG-DR  Other Other
Project Funds Funds Funding
Costs Sources
Wonderland Creek Greenways $22,336,469 $2,123,130 $2,500,000 FHWA
Improvement Project $1,673,095 UDFCD
$8,650,058  Local Bond
$7,066,466  Stormwater
Fund
Project Delivery* $318,469
(Not to exceed 15%)
Total $22,336,469 $2,441,599  $19,889,619
CDBG-DR Funds on an Advance Basis: $0
CDBG-DR Funds on a Reimbursement Basis:  $2,441,599

*Project Delivery:

Up to 15 percent of total project costs funded by CDBG-DR may be used for project delivery
costs. Project delivery costs shall not exceed 15 percent of total project costs. Project delivery
costs are those costs associated with implementing and carrying out eligible CDBG-DR activities
and may include force account labor, technical assistance, and consulting fees.

Project delivery will include costs associated with charges incurred from Hagerty Consulting.
These charges could include time directly spent on a specific project activity, including
application setup, eligibility review, quality control, monitoring and/or technical assistance, or
distributed on a fair share basis for program-wide implementation. In addition, charges may be
incurred by Hagerty Consulting prior to execution of this Agreement, since both project-specific
and program-wide activities have been on-going to date.

In the event that eligible project delivery charges exceed the allowable limit, coverage of charges
incurred from Hagerty Consulting will take first priority. Once Hagerty Consulting costs are
allocated to project delivery in full, remaining project delivery funds, as available and up to the
maximum 15 percent, can be used to cover other eligible project delivery charges incurred by the
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Delegate.

All eligible project delivery charges require sufficient documentation to be an acceptable
reimbursable cost. In order for force account labor to be considered an eligible project delivery
cost, the Delegate must ensure that all hours attributed to each project are tracked daily and
reported separately on an approved timesheet format. A sample timesheet format can be provided
by the City.

Excluding Hagerty Consulting costs, any project delivery costs not used by the Delegate can be
applied to the project itself, up to the budgeted amount of CDBG-DR funds attributed to the
project in the budget table above.

Expenditure Milestones:
Wonderland Creek Greenways Improvement Project

Date
50% draw down by: December 31, 2016
75% draw down by: March 31, 2017
Substantial Completion of Work Program and
Submittal of Final Pay Request (date certain): June 30, 2017

If target date for expenditure milestones are not met, the City has the authority to use any
remedies stated in the Agreement including, but not limited to, those specified in 810(a).

Disposition of Program Income:  No program income is anticipated.

14
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APPENDIX C

COMMUNITY DEVELOPMENT BLOCK GRANT PROGRAM
CERTIFICATIONS

The Delegate hereby assures and certifies that it will comply with the regulations, policies,
guidelines, and requirements with respect to the acceptance and use of federal funds for this
federally assisted program. Also, the Delegate gives assurances and certifies with respect to the
grant that:

A It possesses legal authority to make a grant submission and to execute a
community development and housing program;

B. Its governing body has duly adopted or passed as an official act a resolution,
motion or similar action authorizing the person identified as the official
representative of the Delegate to enter into subsequent contracts, all
understandings and assurances contained therein, and directing and authorizing
the person identified as the official representative of the Delegate to act in
connection with the Agreement and to provide such additional information as may
be required,;

C. It has developed its request for funds and funded project so as to give maximum
feasible priority to activities which benefit low and moderate income families, or
aid in the prevention or elimination of slums or blight;

D. It will affirmatively further fair housing;

E. It will minimize the displacement of persons as a result of activities assisted with
CDBG-DR funds and will assist persons actually displaced as a result of such
activities, as described in the Residential Anti-Displacement and Relocation
Assistance Plan included in Appendix F;

F. The Agreement will be conducted and administered in compliance with:

1. Title VI of the Civil Rights Act of 1964 (Public Law 88-352), and
implementing regulations issued at 24 CFR 570 Part 1;

2. The Fair Housing Act (42 U.S.C. 3601-3619) and the Delegate will
administer all programs and activities related to housing and community
development in a manner to affirmatively further fair housing;

3. Section 109 of the Housing and Community Development Act of 1974, as
amended, and the regulations issued pursuant thereto;

4. Section 3 of the Housing and Urban Development Act of 1968, as
amended, and implementing regulations issued at 24 CFR Part 135;
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5. Executive Order 11246, as amended by Executive Orders 11375, 11478,
12086 and 12107, and implementing regulations issued at 41 CFR Chapter
60;

6. Executive Order 11063, as amended by Executive Order 12259, and
implementing regulations issued at 24 CFR Part 107;

7. Section 504 of the Rehabilitation Act of 1973 (Public Law 92-112), as
amended, and implementing regulations issued at 24 CFR Part 8;

8. The Age Discrimination Act of 1975 (Public Law 94-135), as amended,
and implementing regulations issued at 24 CFR Part 146;

9. The acquisition and relocation requirements of the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970, as
amended, and the implementing regulations at 49 CFR Part 24;

10.  The labor standards requirements as set forth in 24 CFR Part 570, Subpart
K and HUD regulations issued to implement such requirements;

11. Executive Order 11988 relating to the evaluation of flood hazards and
Executive Order 11288 relating to the prevention, control, and abatement
of water pollution;

12.  The flood insurance purchase requirements of Section 202(a) of the Flood
Disaster Protection Act of 1973 (Public Law 93-234);

13.  The regulations, policies, guidelines, and requirements of 24 CFR Part 85
- Administrative Requirements and OMB Super Circular Title 2 of the
CFR, Subtitle A, Chapter 11, Part 200 as they relate to the acceptance and
use of federal funds under this federally-assisted program;

14.  Section 402 of the Vietnam Veterans Adjustment Assistance Act of 1974
(Public Law 93-508), as amended and implementing regulations when
published for effect;

15. The Americans with Disabilities Act of 1990;

16.  The regulations, policies, guidelines and requirements of OMB Super
Circular Title 2 of the CFR, Subtitle A, Chapter Il, Part 200. The grant
activity will be part of the Delegate’s annual audit and that audit will be
submitted to the City for review;

17.  The provisions of the National Environmental Policy Act of 1969, and the
regulations issued pursuant thereto;

16

Packet Pa%ﬂe 66 Agenda Item 3F  Page 21
L:\FRIEDLANWYy Documents L\CDBG\2016 CDBG-DR IGA City of Boulder_FINAL.docx 3/8/2016



Attachment A - Boulder County Collaborative CDBG-DR Sub Allocation Grant No. B-13-DS-08-001: INF 00007

18.  The Clean Air Act, as amended (42 U.S.C. 1857 et seq.); and the
regulations of the Environmental Protection Agency with respect thereto,
at 40 CFR Part 15, as amended,;

19.  The Archeological and Historic Preservation Act of 1974 (Public Law 93-
291), Public Law 89-665, Executive Order 11593, and the procedures
described by the Advisory Council on Historical Preservation in 36 CFR
Part 800.

G. No member of or delegate to the congress of the United States shall be admitted
to any share or part of this Agreement or to any benefit to arise from same;

H. No member, officer, or employee of the Delegate, or its designees or agents, no
member of the governing body of the locality in which the program is situated,
and no other public official of such locality or localities who exercises any
functions or responsibilities with respect to the program during his/her tenure or
for one (1) year thereafter, shall have any interest, direct or indirect, in any
contract or subcontract, or the process thereof, for work to be performed in
connection with the program assisted under the grant, and that it shall incorporate,
or cause to be incorporated, in all such contracts or subcontracts a provision
prohibiting such interest pursuant to the purposes of this certification;

l. It will comply with the provisions of the Hatch Act, which limits the political
activity of employees;

J. It will give HUD and the Controller General or any authorized representatives
access to and the right to examine all records, books, papers, or documents related
to the grant, and that it will maintain such records, books, papers or documents for
three (3) years after the close of the project;

K. It will comply with the lead-based paint requirements of 24 CFR 570.608 issued
pursuant to the Lead-Based Paint Poisoning Prevention Act (42 U.S.C. 4831 et

seq.);

L. It will not use CDBG-DR funds for publicity or propaganda purposes designed to
support or defeat legislation pending with federal, state, or local governments;

M. Real or personal property purchased in whole or in part with CDBG-DR funds
shall not be disposed of through sale, use, or location without the written
permission of the City, State, and HUD. The proceeds from the disposition of
real property shall be considered program income and subject to 24 CFR 570.504;

N. It will not attempt to recover any capital costs of public improvements assisted in
whole or in part with funds provided under Section 106 of the Housing and
Community Development Act by assessing any amount against properties owned
and occupied by persons of low and moderate income, including any fee charged

17

Packet Pa%ﬂe 67 Agenda Item 3F  Page 22
L:\FRIEDLANWYy Documents L\CDBG\2016 CDBG-DR IGA City of Boulder_FINAL.docx 3/8/2016



Attachment A - Boulder County Collaborative CDBG-DR Sub Allocation Grant No. B-13-DS-08-001: INF 00007

or assessment made as a condition of obtaining access to such public
improvements, unless:

1. Funds received under Section 106 of the Act are used to pay the
proportion of such fee or assessment that relates to the capital costs of
such public improvements that are financed from revenue sources other
than Title | of the Act; or

2. For purposes of assessing any amount against properties owned and
occupied by persons of low and moderate income, the Delegate certifies to
the City that it lacks sufficient funds received under Section 106 of the Act
to comply with the requirements of Subparagraph 1 above.

0. Funds will be used solely for necessary expenses related to disaster relief, long-
term recovery, restoration of infrastructure and housing, and economic
revitalization in the most impacted and distressed areas for which the President
declared a major disaster in the aftermath of the September 2013 floods, pursuant
to the Stafford Act.

P. The Delegate certifies that it has adopted and is enforcing the following policies:

1. A policy prohibiting the use of excessive force by law enforcement
agencies within its jurisdiction against any individuals engaged in
nonviolent civil rights demonstrations; and

2. A policy of enforcing applicable state and local laws against physically
barring entrance to or exit from a facility or location that is the subject of
such nonviolent civil rights demonstrations within its jurisdiction.

Q. The Delegate will not use grant funds for any activity in an area delineated as a
special flood hazard area or equivalent in FEMA’s most recent and current data
source, unless it also ensures that the action is designed or modified to minimize
harm to or within the floodplain in accordance with Executive Order 11988 and
24 CFR part 55. The relevant data source for this provision is the latest issued
FEMA data or guidance which includes advisory data (such as Advisory Base
Flood Elevations) or preliminary and final Flood Insurance Rate Maps.

R. The Delegate certifies that it has reviewed the requirements of the March 5, 2013
Federal Register Notice (78 FR 14329) and the June 3, 2014 Federal Register
Notice (79 FR 31964) and requirements of Public Law 113-2 applicable to funds
allocated by this Notice, and that it has in place proficient financial controls and
procurement processes (refer to Appendix I: Financial Management
Questionnaire) and has established adequate procedures to prevent any
duplication of benefits as defined by section 312 of the Stafford Act (refer to
Appendix H: Affirmation of Duplication of Benefits), to ensure timely
expenditures of funds and to detect and prevent waste, fraud, and abuse of funds.
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APPENDIX D

MONITORING SCHEDULE

Delegate: City of Boulder
Project: Wonderland Creek Greenways Improvement Project

At a minimum, the project will be visited within ninety (90) days of the date of this Delegation
Agreement and then at least every six (6) months until grant close-out.

The Delegate will be informed of the time of an on-site visit and the general subject matter to be
covered. An exit review of tentative conclusions will be held with the Delegate to be followed
by a formal communication within thirty (30) days.

The monitoring review(s) will cover:

Review of accounting system.

Review of Delegate’s understanding of program financial requirements.
Review of files for required policies and procedures and documentation.
Review of records system for maintenance of appropriate documentation.
Project/program review for compliance with all program requirements

If it is determined that the Delegate has not met a requirement of the CDBG-DR Program, the
City of Longmont will provide written notice of this determination and give the Delegate an
opportunity to demonstrate within a stated timeline that it has done so. If the Delegate is unable
to demonstrate compliance, the City of Longmont will take corrective action or remedial action.
Said action will be designed to prevent a continuation of the deficiency, mitigate, to the extent
possible, its adverse effects or consequences, and prevent its recurrence.

Delegate may be required to submit and comply with proposals for action to correct, mitigate,
and prevent a performance deficiency through one or more of the following:

e Prepare and follow a schedule of actions for carrying out the affected activities,
consisting of schedules, timetables, and milestones necessary to implement the affected
activities;

e Establish and follow a management plan that assigns responsibilities for carrying out the
remedial action;

e Cancel or revise activities likely to be affected by the performance deficiency before
expending program funding for the activity.
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APPENDIX E

AFFIDAVIT

I, , swear or affirm under penalty of perjury under the laws of the State of
Colorado that (check one):

| am a United States citizen, or
| am a Permanent Resident of the United States, or
I am lawfully present in the United States pursuant to Federal law.

| understand that this sworn statement is required by law because | have applied for a public
benefit. | understand that state law requires me to provide proof that I am lawfully present in the
United States prior to receipt of this public benefit. | further acknowledge that making a false,
fictitious, or fraudulent statement or representation in this sworn affidavit is punishable under the
criminal laws of Colorado as perjury in the second degree under Colorado Revised Statute 18-8-
503 and it shall constitute a separate criminal offense each time a public benefit is fraudulently
received.

Signature Date
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APPENDIX F
RESIDENTIAL ANTI-DISPLACEMENT AND RELOCATION ASSISTANCE PLAN

Every effort will be made to minimize temporary or permanent displacement of persons due to a
CDBG project undertaken by the Delegate.

However, in the event of displacement as a result of a federally funded award, the Delegate will
comply with the Uniform Relocation Assistance and Real Property Acquisition Policies Act of
1970, as amended, for any household, regardless of income which is involuntarily and
permanently displaced.

If the property acquired is an occupiable lower-income dwelling, but will not be used for
low/moderate income housing under 104(d) of the Housing and Community Development Act of
1974, as amended, the displacement and relocation plan shall provide that before obligating and
spending funds that will directly result in such demolition or conversion, the Delegate will make
public and submit to Boulder County Collaborative CDBG-DR the following information:

(A)  Adescription of the proposed activity;

(B)  The general location on a map and appropriate number of dwelling units by
number of bedrooms that will be demolished or converted to a use other than as
low and moderate income dwelling units as a direct result of the assisted activity;

(C) A time schedule for the commencement and completion date of the demolition or
conversion;

(D)  The general location on a map and appropriate number of dwelling units by
number of bedrooms that will be provided as replacement dwelling units;

(E)  Comparable replacement housing in the community within three (3) years of the
commencement date of the demolition or rehabilitation;

(F)  The source of funding and a time schedule for the provision of replacement
dwelling units;

(G)  The basis for concluding that each replacement dwelling unit will remain a low
and moderate income dwelling unit for at least ten (10) years from the date of
initial occupancy;

(H)  Relocation benefits for all low or moderate income persons shall be provided,
including reimbursement for moving expenses, security deposits, credit checks,
temporary housing, and other related expenses and either:

1. Sufficient compensation to ensure that, at least for five (5) years after
being relocated, any displaced low/moderate income household shall not
bear a ratio of shelter costs to income that exceeds thirty (30) percent; or
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2. If elected by a family, a lump-sum payment equal to the capitalized value
of the compensation available under subparagraph 1. above to permit the
household to secure participation in a housing cooperative or mutual
housing association, or a Section 8 certificate of voucher for rental
assistance.

()] Persons displaced shall be relocated into comparable replacement housing that is
decent, safe, and sanitary, adequate in size to accommodate the occupants,
functionally equivalent, and in an area not subject to unreasonably adverse
environmental conditions;

) Provide that persons displaced have the right to elect, as an alternative to the
benefits in subparagraph (H).2 above, to received benefits under the Uniform
Relocation Assistance and Real Property Acquisition Policies Act of 1970 if such
persons determine that it is in their best interest to do so; and

(K)  The right of appeal to the Boulder County Collaborative where a claim for
assistance under subparagraph (H).2 above, is denied by the Delegate. The Lead
Agency’s CDBG-DR Program Manager’s decision shall be final unless a court
determines the decision was arbitrary and capricious.

(L)  Paragraphs (A) through (K) above shall not apply where the HUD Field Office
objectively finds that there is an adequate supply of decent, affordable
low/moderate income housing in the area.

(M)  Consistent with the goals and objectives of activities assisted under the Act, the
Delegate will take the following steps to minimize the displacement of persons
from their homes:

1. All public facilities projects (water, sewer, gas, etc.) will be designed so that
there will be not displacement of any residences or business;

2. No homes will be demolished that can be reasonably rehabilitated; and

3. There will be no displacement of any residential or business occupants on
CDBG-DR projects.
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APPENDIX G

BOULDER COUNTY COLLABORATIVE RECAPTURE PLAN

Overview

The Boulder County Collaborative (“BCC”) is responsible for making a good faith effort to only
fund eligible applicants and projects with the Community Development Block Group-Disaster
Recovery (“CDBG-DR”) funds from the Department of Housing and Urban Development
(“HUD”). The City of Longmont (“City”) is the Lead Agency for the BCC and is also
responsible to monitor recipients of the CDBG-DR funds for compliance with the terms of their
award. In the execution of these responsibilities, the City may on occasion seek to recapture
funds awarded to residents or sub-grantees (“recipients”) who did not spend the funds according
to the rules of the Program, or who were awarded funds erroneously. HUD does not distinguish
between persons who received funds due to an error on the part of staff or an error on the part of
the applicant, however HUD does have different recapture (“collection”) processes for residents
who deliberately withheld or falsified information in the application process, as this is fraud.

HUD has no set guidelines or regulations for recapture of funds from individuals. This plan and
timeframe was designed to be consistent with OMB Circular A-87 (2 CFR Part 225), OMB
Circular A-85, 31 U.S.C. 37 901 and 902, 24 CFR 17 Subpart C, 31 CFR, Forgivable Promissory
Note, Homeowner/Contractor Agreement, closing documents and/or Grant Agreements signed
by recipients of the program, and is designed to provide guidance on recapturing funds
erroneously given out or erroneously spent through the HUD CDBG-Disaster Recovery Program
(“Program”) from the 2013 flood in Boulder County.

The first part of this plan deals with recapture procedures for funds awarded erroneously or for
Program non-compliance. The second part of this plan deals with the recapture of funds
obtained fraudulently. In the third part of the plan, BCC puts forth the method by which it will
redistribute the recaptured funds within the local community.

Background

The City of Longmont, as the Lead Agency for the BCC, conducts an internal review of Program
files. The review is to determine that in the awarding and disbursing of Program funds, the files
are documented according to program policies. Documentation must be in the files and the
review is to determine whether safeguards exist to ensure that recipients use funds for their
intended purposes.

The Statute of Limitations for initiating recapture proceedings is six (6) years following
signature on the application forms [24 CFR 28.35(a)].
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Choice to Not Recapture or Settle for Less than Whole Amount

The various federal regulations cited above establish the City as the Lead Agency with authority
to recapture the full amount of ineligible assistance whether awarded due to errors by BCC
Partners or a Housing Assistance Program recipient. However, for claims under $100,000, if the
City, State, or HUD determines that the recipient cannot repay ineligible grant assistance, BCC
may choose to 1) forgive the funding; or 2) negotiate another amount. If negotiated, the City
may defer the repayment to sale, refinance, or transfer of the existing home or otherwise place a
lien on the property, or enter into a repayment plan with the recipient. BCC defines "ability to
pay" as: "determined based on an assessment of the respondent's resources available both
presently and prospectively from which BCC could ultimately recover the total award, which
may be predicted based on historical evidence."

The City will make initial determinations and bring findings to the BCC in determining whether
to recapture ineligible assistance. The BCC will consider the cost effectiveness of such action
given the amount of ineligible assistance and the availability of records to support BCC's
determination.

BCC may forgo collection of ineligible assistance if the following conditions are met:
1. A demand for recovery of the ineligible assistance was made; and

2. The ineligible assistance did not result from inaccurate or false information,
knowingly or fraudulently, provided by the recipient; and

3. BCC determines that the recipient is unable to comply with the ineligible
assistance repayment demand, but is otherwise willing and able to meet BCC
requirements; and

4, BCC determines that it is in the best interest of the Federal Government to forgo
collection of the ineligible assistance for amounts less than $5,000. BCC will
normally return files concerning default amounts that are less than a threshold
amount of $5,000 because the minimum cost to pursue a legal proceeding to
recover money is unlikely to be less than that amount.

Note that ALL FOUR conditions above must be met for forbearance.

BCC may elect to accept a compromise settlement. If a compromise amount is negotiated and
then put on an installment plan, the executed contract must say that if the recipient defaults, the
recipient will owe the ENTIRE amount of the originally determined ineligible assistance, not just
the negotiated amount. Assessment of a recipient's negotiated compromise amount will be based
on the recipient’s financial statements, obtained on penalty of perjury, showing assets, liabilities,
income, expenses, credit reports and other pertinent financial information,31 U.S.C. 902.2(g).
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Requirements for Recapturing Funds Awarded Erroneously or for
Non-Compliance with Program Rules

Notification

The City will provide notice to recipients upon determining that ineligible assistance was
received. The notice will be delivered by registered or certified mail, or will be delivered by
some other means that can be confirmed and documented. The notice will:

1. Specify in detail the reason(s) that the assistance was determined to be ineligible,
stating the amount of ineligible assistance to be repaid,;

2. Offer a meeting for the recipient to discuss the basis for the claim giving the recipient
an opportunity to provide facts, figures, written records, or other information that might
alter the determination that the assistance was ineligible;

3. Outline the recipients appeal rights;
4. Specify the address to which a response must be sent;

5. Contain a statement that failure to submit an answer within fifteen (15) days of receipt
of the letter may result in the imposition of the maximum amount of penalties,
allowable by law/regulation, and assessments sought.

Generally, the City will set the meeting within thirty (30) days of the date of the initial letter.
Upon request, the City may grant additional time for the recipient to assemble the necessary
documentation. If additional time is granted, the recipient file will be documented, on a case-by-
case basis, as to why additional time was granted.

Corrective Action

If the problem causing the assistance to be ineligible can be corrected, appropriate corrective
action will be required. For example:

»  Where the recipient is a homeowner and did not follow the Forgivable Promissory Note
requirement to obtain flood insurance, the insurance must be obtained promptly, and
upon demonstrating proof of insurance, the recipient will re-sign the Forgivable
Promissory Note in order to restart the term of the loan, also known as the Effective
Period.

« If the recipient is a homeowner and is not using the house as his or her primary
residence, when the recipient proves (s)he has moved into the home permanently, the
Forgivable Promissory Note document will be re-signed and the Effective Period will
restart.

« If a sub-grantee executes a change order on an infrastructure project without a sufficient
cost estimate and signatures, then the recipient will need to obtain a cost estimate that
justifies the change in costs and also get appropriate signatures.
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If the recipient is a homeowner and the problem causing the assistance to be ineligible cannot be
corrected, a recipient who has defaulted on the requirements but wishes to remain in the dwelling
may stipulate to reverting from the current loan structure and converting the loan into a
conventional non-forgivable mortgage loan having a fixed term (between five (5) and fifteen
(15) years), or into a deferred loan with repayment of principal and interest due at sale, refinance,
or transfer of the property at the currently prevailing interest rate. Examples of an irremediable
violation of a Forgivable Promissory Note are:

«  The homeowner is renting the property and is unwilling to terminate the lease.

»  The homeowner will not allow final inspection.

« The homeowner received more monies than what was reported in the application for
federal assistance.

For recipients of assistance under the Buyout or Acquisition Programs, if the recipient refuses a
repayment plan or ceases payments on the repayment plan, the City will institute legal
proceeding to recover the funds since there will be no mechanism available for the City to lien a
property that was already sold.

If a sub-grantee has expended funds ineligibly and a corrective action cannot be determined, then
the City will negotiate a zero interest loan repayment plan with the sub-grantee.

Repayment Agreement

If violations are irremediable, then the City may seek repayment of all ineligible assistance
received by a recipient, plus the cost of collection to the fullest extent permitted by law. The
City’s efforts to collect ineligible assistance may include repayment agreements, court orders,
garnishment of wages and/or income tax returns, the use of private or public collection agents,
intergovernmental agreements with the BCC Partner, and any other remedies available, on a
case-by-case basis.

The recipient may repay BCC in a lump-sum payment of the entire amount or by entering into a
repayment agreement. A recipient who is a homeowner and who has defaulted on the
rehabilitation requirements but wishes to remain in the dwelling, may agree to converting the
current loan into a conventional non-forgivable mortgage loan having a fixed term (between five
(5) and fifteen (15) years) at the currently prevailing interest rate.

A repayment agreement is a formal document prepared by the City and signed by the recipient,
in which the recipient acknowledges the debt and the amount owed. The agreement specifies:

1. The amount to be paid, including processing fees;

2. How the amount owed is to be repaid,;

3.Where payments are to be sent;

4.The specific date each month when the payment is due; and
5. Consequences of delinquent or defaulted payments.
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The terms will not require prohibitive payments for the homeowners that would force the
recipient to sell the property (except in cases of fraud), and will be over a period of time
consistent with the recipient's ability to pay. However, the City will not pursue the debt if
notification of the right to collect the debt has not been communicated to the recipient within ten
(10) years of the City's right to collect the debt first accrued, unless facts material to the City's
right to collect were not known, 31 U.S.C. 901.4.

31 U.S.C. 901.8(g) allows the City to decide not to charge interest on the repayment
agreement; if it can be shown that interest is “against equity and good conscience.” The
recipient will pay a set fee each payment period equaling the repayment amount, plus the
processing costs of collection, 31 U.S.C. 901.9(c). BCC approval of a repayment schedule will
take into consideration the best interests of the recipient, the BCC, the State of Colorado, and the
Federal Government.

A lien will be placed on the property for the duration of the payment schedule, 31 U.S.C.
901.8(c). The City will retain copies of all correspondence and a record of all conversations
between the City and a recipient regarding ineligible assistance received by a recipient. If a
recipient refuses to enter into a repayment schedule, the City will initiate enforcement actions
such as civil or criminal penalties.

31 U.S.C. 3711(e) states that HUD, (the City in this case), must report the recipient to the
Consumer Credit Reporting Agencies if the recipient goes past due on the payment plan or if a
settlement is not reached.

Requirements for Collecting Ineligible Assistance Obtained by Possible Fraud:

NOTE: 24 CFR 28.10 (d) states that no proof of specific intent to defraud is required to
establish liability under this program. If the BCC paid too much assistance on the recipient's
behalf because of discrepancies in information furnished by the recipient, and if the City has
sufficient evidence that the recipient intentionally misrepresented its circumstances, the City
must pursue debt collection. In cases where the City has compelling evidence that the recipient
knowingly omitted or falsified information in order to receive a Housing Assistance Grant,
Buyout or Acquisition Assistance, Rental Assistance, or Infrastructure Grant, the City will seek
repayment of all ineligible assistance received by the recipient by turning the case directly over
to the HUD Office of Inspector General (OIG) and local law enforcement officials.

General Administrative Procedures
The City may choose to handle collections or may decide to hire a private collection agency to

handle collections for this program (31 U.S.C. 901.5) as long as the following conditions are met
in the contract with the collection agency:

1 The collection agency is a City-approved collector who can transfer funds to the
City;
2. The City retains the right to resolve disputes, to compromise debts (negotiate

settlement amounts less than the full amount), suspend or terminate collection,
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and refer debt for litigation;

3. The collection agency cannot offer debtors discounts or incentives;

4, The contract with the collection agency requires the collection agency to follow
the Privacy Act of 1974 and State and Federal laws for debt collection practices,
including the Fair Debt Practices Act, 15 U.S.C. 1692; and

5. The collection agency accounts for all amounts collected.

The City will be responsible for file and documentation maintenance, communication with
recipients, and arrangements for appeals hearings. The City is also responsible for reports to the
State or HUD. The City will manage procurement of a private collection agency and payment of
same, if this method of collection is chosen, and other financial matters associated with the
Program, using approved BCC and federal procurement and financial accounting standards if it
chooses to hire a collection agency.

The City will maintain full and complete documentation of all debt, calculations performed, and
communications with recipients. In all communications, precaution must be taken to prevent the
distribution of any Personally Identifiable Information (PII).

Administrative costs on recapture will reflect only the actual costs of recapture.

The City or designee will collect the monies due, and all collections data will be entered as a
miscellaneous “Housing Program Collection,” “Buyout Program Collection," or “Infrastructure
Program Collection.” This category will be added to the City’s financial chart of accounts. The
City will ensure that all money collected from the recipient is reported to the State and/or HUD
and repaid to the State and/or HUD, if required.

Redistribution Plan

Any funds recaptured by the City through its efforts will be returned to the BCC account. These
funds will be made available for redistribution by BCC within the Housing Assistance Program,
Buyout/Acquisition Program, or the Infrastructure Program, whichever is applicable. Funds
recovered from the Program will be reassigned to the same Program. New recipients will be
selected from the wait list in priority order based on the existing Program rules.

New recipients will be identified and contacted as funds come available. No commitments will
be made based on projected collections.

If collected funds exceed eligible recipients at Program end, remaining collected funds will be
transferred to another CDBG-DR eligible activity after approval by the State or HUD of a
substantial amendment.
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BOULDER COUNTY COLLABORATIVE RECAPTURE PLAN
APPENDIX

STEPS IN THE PROCESS FOR THOSE ELIGIBLE TO RESTART THE EFFECTIVE
PERIOD

1. Verify, to the extent possible, that all information in the recipient's file is current,
complete, and accurate.

2. The City will send a certified NOTICE OF CONCERNS REGARDING PROMISSORY
NOTE EFFECTIVE PERIOD letter to the recipient indicating that the recipient is out
of compliance on Forgivable Promissory Note, but that the five (5) year Effective
Period can be restarted by having the recipient agree to comply with all provisions of
the Promissory Note. Appeal information will also be included in the letter.

(A) If the recipient responds to the initial notification within fifteen (15) days of the
date of the letter and agrees to restart the Effective Period, completes all required
paperwork to document the resolution of compliance issues, re-signs the
Promissory Note with the new Effective Date, no further action will be required
and recapture will not be necessary.

(B) If the recipient responds to the initial notification within fifteen (15) days of the
date of the letter and opts to appeal, (s)he must follow the procedure outlined in
the BCC Housing Program Appeals Procedure, copies of which are available
from the City.

(C) If the recipient responds to the initial notification within fifteen (15) days of the
date of the letter and opts to pay back the funds, the City will work with the
recipient to negotiate a repayment plan and complete necessary documentation.
The City may negotiate a reduced or fully waived repayment under certain
conditions of financial hardship proven by the recipient. Assessment of a
recipient's negotiated compromise amount will be based on the recipient’s
financial statements, obtained on penalty of perjury, showing assets, liabilities,
income, expenses, credit reports, and other pertinent financial information. This
reduction of payment must have prior approval from the State or HUD. The
City will place a lien on the property for the duration of the payment schedule,
and release it once the debt is fully paid. Actual administrative costs of
recapture may be added to the payment amount for each payment period.

(D) If the recipient does not respond within fifteen (15) days from the date of the
first letter, a second certified NOTICE OF SERIOUS ONGOING CONCERNS
letter will be sent to the recipient. This letter will clearly state the basis of the
ineligible assistance determination and the amount of ineligible assistance to be
repaid, along with the recipient's appeal rights and the specific actions to be
taken by the City. This letter will also specify a date and time for a meeting with
BCC officials, approximately fifteen (15) days from the date of this letter, to
discuss the issues stated in the letter. The recipient will have the opportunity to
reschedule the meeting to a more convenient date and time, provided the
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(E)

response is prior to the originally scheduled meeting date.

If the recipient does not respond to the second letter within the allotted time
period, a third certified FINAL DETERMINATION NOTICE/DEMAND LETTER
will be sent to the recipient. This letter will state that recapture proceedings will
be initiated thirty (30) days from the date of the letter unless the recipient
initiates the formal appeal process before then. If there is no response from the
recipient, the file will be turned over to the legal department or a collection
agency for recapture. The City will report the recipient to Credit Reporting
Bureaus.

3. If a compromise amount is negotiated and then put on an installment plan, the contract
must say that if the recipient defaults, (s)he will owe the ENTIRE amount of the
distribution and not just the negotiated amount.

4. For any negotiated settlements where full payment is not immediate, upon
discharge of the debt, the discharge must be reported to the State or HUD.

STEPS IN THE PROCESS OF RECAPTURING A NON-FRAUDULENT DISTRIBUTION

1. Verify, to the extent possible, that all information in the recipient's file is current,
complete, and accurate.

For Housing Assistance or Buyout/Acquisition Program Recipients:

2. The City will send a certified NOTICE OF CONCERNS letter to the recipient
detailing the specific compliance issue which compels recapture of the
distribution.

(A)

(B)

(©)

(D)

Packet Page 80

If the recipient responds to the initial notification within fifteen (15) days of the
date of the letter and can provide documentation proving compliance with the
Forgivable Promissory Note, or in the case of buyouts, documentation to the
contrary of funds received, the City will update the file accordingly and
document the satisfactory resolution.

If the recipient responds to the initial notification within fifteen (15) days of the
date of the letter and can show that the concern stated in the letter can, in fact, be
remediated and the recipient is willing to do so and restart the Effective Period,
refer to STEPS IN THE PROCESS FOR THOSE ELIGIBLE TO RESTART THE
EFFECTIVE PERIOD for guidance.

If the recipient responds to the initial notification within fifteen (15) days of the
date of the letter and opts to appeal, (s)he must follow the procedure outlined in the
BCC Housing Program Appeals Procedure, copies of which are available from the
City of Longmont.

If the recipient responds to the initial notification within fifteen (15) days of the
date of the letter and opts to pay back the funds, the City will work with the
recipient to negotiate a repayment plan and complete necessary documentation.
The City may negotiate a reduced or fully waived repayment under certain
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conditions of financial hardship proven by the recipient. Assessment of a
recipient's negotiated compromise amount will be based on the recipient’s
financial statements, obtained on penalty of perjury, showing assets, liabilities,
income, expenses, credit reports, and other pertinent financial information. This
reduction of payment must have prior approval from the State and/or HUD. The
City will place a lien on the property for the duration of the payment schedule, and
release it once the debt is fully paid. Actual administrative costs of recapture may
be added to the payment amount for each payment period.

(E) If the recipient does not respond within fifteen (15) days from the date of the first
letter, a second certified NOTICE OF SERIOUS ONGOING CONCERNS letter will
be sent to the recipient. This letter will clearly state the basis of the ineligible
assistance determination and the amount of ineligible assistance to be repaid, along
with the recipient's appeal rights and the specific actions to be taken by the City.
This letter will also specify a date and time for a meeting with BCC officials,
approximately fifteen (15) days from the date of this letter, to discuss the issues
stated in the letter. The recipient will have the opportunity to reschedule the
meeting to a more convenient date and time, provided the response is prior to the
originally scheduled meeting date.

(F) If the recipient does not respond to the second letter within the allotted time period,
a third certified FINAL DETERMINATION NOTICE/DEMAND letter will be sent to
the recipient. This letter will state that recapture proceedings will be initiated thirty
(30) days from the date of the letter unless the recipient initiates the formal appeal
process before then. If there is no response from the recipient, the file will be
turned over to the legal department or collection agency for recapture.

For Sub-grantees (BCC Partners) Recipients:

3. The City will send a certified NOTICE OF CONCERNS letter to the recipient
detailing the specific compliance issue which compels recapture of the distribution.

(A) If the recipient responds to the initial notification within fifteen (15) days of
the date of the letter and can provide documentation proving compliance or a
feasible alternative solution, the City will update the file accordingly and
document the satisfactory resolution.

(B) If the recipient does not respond within fifteen (15) days from the date of the
first letter, a second certified NOTICE OF SERIOUS ONGOING CONCERNS
letter will be sent to the recipient. This letter will clearly state the basis of the
ineligible assistance determination and the amount of ineligible assistance to
be repaid, along with the recipient’s appeal rights and the specific actions to be
taken by the City. This letter will also specify a date and time for a meeting
with BCC officials, approximately fifteen (15) days from the date of the letter,
to discuss the issues stated in the letter. The recipient will have the
opportunity to reschedule the meeting to a more convenient date and time,
provided the response is prior to the originally scheduled meeting date.

(C) If the recipient does not respond to the second letter within the allotted time
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period, a third certified FINAL DETERMINATION NOTICE/DEMAND letter
will be sent to the recipient. This letter will state that recapture proceedings
will be initiated thirty (30) days from the date of the letter unless the recipient
initiates the formal appeal process before then. If there is no response from the
recipient, the file will be turned over to the legal department or a collection
agency for recapture.

4. The City will maintain reports for collections not in default on a quarterly basis and
aggregate the data.

5. The aggregated data will be reported quarterly to the State.

6. If a compromise amount is negotiated and then put on a repayment plan, the contract
must say that if the recipient defaults, the recipient will owe the ENTIRE amount
determined ineligible and not just the negotiated amount.

7. For any negotiated settlements where full payment is not immediate, upon discharge of
the debt, the discharge must be reported to the State and/or HUD.
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Approval and Revision Tracking

Policy and BCC Recapture Plan Original Approval Date
Procedure

Name

Complete the below for each revision:

No.

Brief Description of Revision

Date sent for
Approval

Signature of Person
Approving

Date/ Approval
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APPENDIX H

DUPLICATION OF BENEFITS AFFIRMATION

SUBJECT: AFFIRMATION OF DUPLICATION OF BENEFITS FOR BOULDER COUNTY
COLLABORATIVE CDBG-DR PROGRAM

Grant Recipient Local Government: City of Boulder
By entering into this Agreement, the Delegate affirms the following:

The Delegate acknowledges the Lead Agency received CDBG disaster recovery funds through a
contract with the State of Colorado on behalf of the Boulder County CDBG-DR Collaborative.

The Delegate hereby affirms that no additional sources or amounts of matching funds beyond
those indicated at the time of this CDBG-DR award for housing, infrastructure, or other
applicable disaster recovery assistance have been obtained or will be utilized for the project(s)
authorized under this intergovernmental Agreement.

Duplication of Benefits sources include, but are not limited to, the Federal Emergency
Management Agency (FEMA), Army Corp of Engineers (USACE), Federal Highway
Administration (FHWA), private insurance companies, the National Flood Insurance Program
(NFIP), state or federal grants, the Small Business Administration (SBA), and Not for Profit
Agency Assistance.

The Delegate understands the responsibility to immediately notify the State of Colorado if any
additional funds are received for the project(s) contained in the application cited above. In
addition, the Lead Agency will follow its prescribed Recapture Plan, if and when it becomes
necessary, to try to recoup funds that are a non-reported Duplication of Benefits from Delegate.

Under penalty of perjury of violation of federal and state laws applicable to the application for a
grant under the program, the Delegate hereby states and certifies to the United States Department
of Housing and Urban Development and the State of Colorado that by approving and signing this
Agreement, the information included in this intergovernmental Agreement is true and accurate
and that if at any time the Delegate becomes aware that the information included is inaccurate, it
is the responsibility of the Delegate to bring the inaccuracy to the attention of the program.
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APPENDIX I
FINANCIAL MANAGEMENT QUESTIONNAIRE

1. List those who will perform the following financial management functions and include titles.

A)

B)

C)

D)

E)

F)

G)

H)

J)

K)

Signs contracts:

Receives Invoices:

Approves payment of invoices/purchase orders:

Prepares Requests for Payment:

Signs Requests for Payment:

Make Journal Entries:

Post to general ledger and/or prepares monthly
financial statements:

Maintains custody of checkbook:

Signs checks (minimum of two):

Reconciles bank statements:

Compiles fiscal year-end financial statements:
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Title:
Title:

Title:
Title:

Title:

Title:

Title

Title:
Title:

Title:

Title:

Title:

Title:
Title:

Title:

Title:
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2. Identify by title the individuals who are covered by a bond or insurance and the amounts.
Include Chief Elected Official/Chief Executive Officer if involved in financial transactions.

Attach copy of bonds or insurance policy

Title: Amount:
Title: Amount:
Title: Amount:
Title: Amount:

3. ldentify name of company that issued the bond or insurance policy:

Issue Date: Expiration Date:

Issue Date: Expiration Date:

4. What is your fiscal year end date?

5. The most recent audit covered what period?

Identify name of firm that prepared the audit:

6. Name and telephone number of local official to contact regarding this questionnaire

Name Title Phone #

*hhkhkAhkhkhkAhhkhkkhhkhkkhhhkhkhhkkhhhkhhhkhhhkkhhhkhhhkhhhkhkhhkhkkhhkhkkhhkhkkhhkhkkhhhkkhhhkkihhkkihkhhkkhhhkkhhhkkhihkkiihkkiiikk

| certified that this information is true to the best of my knowledge.

Signature:

Title: Date:
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CITY OF BOULDER
CITY COUNCIL AGENDA ITEM

MEETING DATE: APRIL 5, 2016

AGENDA TITLE: Consideration of a motion authorizing the city manager to enter into
a settlement agreement in the litigation brought against the city by William and Ellen
Habay and the Estate of Michael Habay.

PRESENTERS

Jane S. Brautigam, City Manager
Tom Carr, City Attorney

Greg Testa, Chief of Police

Bob Eichem, Chief Financial Officer

EXECUTIVE SUMMARY

This matter arises out of a lawsuit brought against the city by William and Ellen Habay
and the Estate of Michael Habay. Mr. Habay was shot and killed by Boulder police
officers.

If City Council approves, the parties have agreed to settle all claims for a proposed
payment of $97,500 to the plaintiffs and dismissal of the city. The city also will make a
contribution in the amount of $1,000 in Mr. Habay’s name to the EDGE program. The
city manager and city attorney recommend approval of the settlement. The police chief
also supports this settlement proposal.

Because the amount of the proposed settlement exceeds $10,000, City Council approval
of the proposed settlement is necessary pursuant to 2-2-14 (c) B.R.C., 1981.
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STAFF RECOMMENDATION

SUGGESTED MOTION LANGUAGE
Staff requests council consideration of this matter and action in the form of the following
motion:

Motion to authorize the city manager to enter into an agreement to settle the lawsuit
brought by William and Ellen Habay and the Estate of Michael Habay by payment from
the city in the amount of $97,500. The city will also make a donation to the EDGE
program in Mr. Habay’s name in the amount of $1,000.

COMMUNITY SUSTAINABILITY ASSESSMENTS AND IMPACTS

e Economic: Not applicable.

e Environmental: Not applicable.

e Social: The resolution of disputes is generally of social benefit and the resolution
of this dispute will free up city attorney time to work on other projects.

OTHER IMPACTS

e Fiscal-Budgetary: Payment for the proposed settlement will be made from the
city’s Property and Casualty Fund which was established and funded for the
purpose of paying claims and settling cases. This settlement is within the city’s
anticipated loss planning parameters.

e Staff Time: The city attorney’s office represents the city in this matter together
with outside counsel from the firm of Bruno Colin and Lowe, P.C. The city
estimates that outside counsel fees would far exceed the amount of the settlement.

BOARD AND COMMISSION FEEDBACK

None.

PUBLIC FEEDBACK

None.

BACKGROUND

Michael Habay was killed when, armed with knives, he charged at three officers who
were attempting to locate a domestic violence victim. The Boulder District Attorney’s
review of the case found that the officers were justified in using deadly force. The

settlement includes a payment of $97,500 to the plaintiffs and a donation of $1,000 to the
EDGE program. The Early Diversion, Get Engaged program pairs law enforcement
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officers in Boulder County with psychiatric professionals when responding to incidents
involving mentally ill individuals.

ANALYSIS

It is not possible to predict the outcome of a trial. This is particularly difficult in
litigation such as this. In cases brought under 42 U.S.C. § 1983 even a nominal jury
award can result is significant liability for the plaintiff’s attorneys’ fees. Given the
projected costs of litigation and the potential for an attorney’s fee award, the city attorney
believes that it is unlikely that the city will be in a significantly better economic position
by litigating the case as compared to accepting the settlement offer.

OPTIONS

Council has the option of approving or rejecting the proposed settlement. If the
settlement is rejected, the matter will continue to trial.
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CITY OF BOULDER
CITY COUNCIL AGENDA ITEM

MEETING DATE: April 5, 2016

AGENDA TITLE
Consideration of a motion to authorize the City Manager to dispose of the property
located at 3289 Airport Road, Boulder (subdivided from Boulder Municipal Airport)

PRESENTER/S

Jane S. Brautigam, City Manager

Maureen Rait, Executive Director of Public Works

Mike Gardner-Sweeney, Director of Public Works for Transportation
Tim Head, Airport Manager, Transportation

David Gehr, Deputy City Attorney

Doug Newcomb, Property Agent

EXECUTIVE SUMMARY

City staff requests that the City Council authorize the city manager to dispose of the
property located at 3289 Airport Road, which was identified for disposal as part of the
2007 Airport Master Plan. Staff recommends the disposal of this parcel, which is adjacent
to and slopes away from the airport, because it is considered surplus property and has
been found to be unsuitable for aviation use because it is not easily accessed from the rest
of the facility.

City Council may authorize land disposal under Section 2-2-8, “Conveyance of City Real
Property Interests,” B.R.C. 1981, which provides that the city manager may convey city
real property after the “manager first obtains City Council approval in the form of a
motion.”

Furthermore, since 2007, the city has completed the following tasks that are necessary for
this disposal:
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e InJune 2011, as part of the 2010 Boulder Valley Comprehensive Plan update, the
City Council approved a land use map change from a Public land use map
designation to Light Industrial land use category.

e In August 2012, the City Council approved an ordinance rezoning the property
from Public to Industrial General.

e After rezoning, the city obtained a release from the Federal Aviation
Administration (FAA) to allow the property to be separated from the airport.

If authorized, the city would sell the parcel and use the resulting revenue to fund
infrastructure improvements and ongoing maintenance of the airport facility.

STAFF RECOMMENDATION

Suggested Motion Language:
Staff requests council consideration of this matter and action in the form of the following
motion:

Motion to authorize the City Manager to dispose of the property located at 3289 Airport
Road, Boulder (subdivided from Boulder Municipal Airport)

COMMUNITY SUSTAINABILITY ASSESSMENTS AND IMPACTS

e Economic: The 2013 Airport Economic Impact Study, published by CDOT
Aeronautics, estimated that Boulder Municipal Airport contributes more than $60
million annually to the Boulder economy, supports approximately 729 jobs and
enhances the economic diversity of the area.

e Environmental: The airport complies with all federal and state environmental
requirements. In 2015, a Phase 1 environmental study identified no environmental
issues on the disposal parcel.

e Social: The airport provides a recreational outlet to Boulder residents and
supports various partnerships that benefit the community, such as Rocky
Mountain Rescue, Civil Air Patrol, National Center for Atmospheric Research,
University of Colorado (CU) Flying Club, CU Aerospace Engineering, Deaf
Pilots Association, Cub Scouts of America, area nonprofits and others.

OTHER IMPACTS

e Fiscal: Revenue from the sale of this surplus property has been earmarked for
airport infrastructure improvements and maintenance, as outlined in the airport
master plan and the city’s capital improvement program. Disposal will also
decrease annual maintenance costs.
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o Staff time: Disposal of the property will be completed with existing staff
resources and is part of its 2016 work plan. Associated comprehensive plan land
use, zoning and site plan changes have already been approved.

BACKGROUND

On January 16, 2007, council adopted the 2007 Airport Master Plan Update for inclusion
in the Boulder Valley Comprehensive Plan (BVCP). The master plan identifies the parcel
at 3289 Airport Road and recommends it for possible sale. The site is a small triangle of
land with significant slopes (up to a 19 percent grade) located on the southwest corner of
the airport and not accessible to the taxiway/apron (see Attachment A). The airport
intends to sell the site for development and use the revenue to fund other airport
improvements. The site's significant slope and lack of taxiway access are the primary
reasons that the master plan did not identify airport uses for the property and instead
recommended considering it for future sale.

As part of the 2010 BVCP update, city staff performed a detailed analysis of possible
alternative land uses for the site and recommended a designation of Light Industrial as the
most appropriate use. This change was approved for the parcel, now designated as Lot
1C, by Planning Board on May 24, 2011, and by City Council on June 7, 2011. Public
comment was solicited on the land use change at a neighborhood public meeting on Oct.
25,2010 and at the May 24, 2011 hearing. On August 7, 2012, council approved an
ordinance rezoning that portion of the site from Public to Industrial-General.

Staff reviewed the Preliminary Plat and Final Plat for consistency with the city’s Final
Plat Subdivision criteria and lot standards. On July 8, 2014, following this review and
subsequent approval of the Preliminary and Final Plat, city staff approved the Airport
South Replat C Subdivision, as well as an Amendment to the Airport Planned Unit
Development (PUD), to allow the new Lot 1C to be removed from the existing PUD
(#P87-39).

The FAA approved the release of the parcel on July 2, 2013, which allows the city to
dispose of the property at fair market value. The revenue from its sale has been
earmarked for airport infrastructure improvements and maintenance, as outlined in the
airport master plan and the city’s capital improvement program.

Prior to the rezoning process, staff found that no other city departments and agencies
within Boulder County were interested in purchasing the property from the airport. After

checking again in late 2015 and finding no internal buyers, staff placed the parcel on the
open real estate market and there is currently a pending contract on the property.

ANALYSIS

City staff recommends authorization, because the sale of Lot 1C aligns with the Airport
Master Plan Update, which was unanimously approved by City Council in January 2007.
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The land use map change from Public to Light Industrial was included as part of the 2010
BVCP update; did not receive any public opposition; and was approved by City Council
in June 2011. Thereafter, the property was rezoned from a Public to Industrial General.

In order to prepare for disposal, the parcel was subdivided to create a separate and
conveyable lot. Notifications were sent to neighboring residents and city staft held
several public meetings. No significant concerns were brought forth and in July 2014, the
city’s Planning and Development Services (P&DS) approved the minor amendment to
the approved site plan (LUR2013-00059) and allowed for the removal of the new Lot 1C
from PUD #P-87-39. At that time P&DS determined that the proposal was consistent
with the criteria for Amendments to Approved Site Plans found in section 9-2-14(m),
B.R.C. 1981. Section 9-2-14(m), “Amendments to Approved Site Plans,” B.R.C. 1981
includes the procedures and review criteria for approval of an amendment to an approved
site review development.

Subsection 9-12-8(b), B.R.C. 1981 lists all of the information that is required to be placed
on a final plat. Staff reviewed the plat and determined that the applicant included all of
the required information on the plat document. Section 9-12-12, “Standards for Lots and
Public Improvements,” B.R.C. 1981 includes all of the substantive regulatory
requirements that need to be met in order to have an approvable final plat. The proposed
subdivision meets all of the necessary lot standards set forth in Section 9-12-12, B.R.C.
1981.

The Planning Board approved the new site plan (LUR2013-00059) on September 2,
2014, and the approval became final thereafter when the council chose to not call up the
approval for further review on September 16, 2014.

ATTACHMENTS

A: Diagram of 3289 Airport Road
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Attachment A
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CITY OF BOULDER
CITY COUNCIL AGENDA ITEM

MEETING DATE: April 5, 2016

AGENDA TITLE: Consideration of a motion to approve Resolution No. 1182 supporting
a federal grant application by Jefferson County to fund planning, design and construction
of up to two underpasses and trail segments to connect Rocky Flats National Wildlife
Refuge with adjacent City of Boulder and Boulder County trails north of State Highway
128 and approving the accompanying response guidelines.

PRESENTERS

Jane S. Brautigam, City Manager

Tracy Winfree, Director, Open Space and Mountain Parks
Deryn Ruth Wagner, OSMP Planner

Janet Michels, Senior Assistant Senior Attorney

EXECUTIVE SUMMARY

The purpose of this memao is to provide the City of Boulder’s City Council with background
information on a proposed resolution and accompanying response guidelines for staff
(Attachments A and B, respectively). If approved by council, these documents would affirm
and guide the City of Boulder’s participation in a grant application by Jefferson County to
connect Rocky Flats National Wildlife Refuge (NWR) with city-owned trail system to the
north. Jefferson County requested financial assistance from City of Boulder Open Space and
Mountain Parks (OSMP), as part of a federal grant application to fund planning, design and
construction of a portion of the Rocky Mountain Greenway (RMG). The RMG is an
interagency effort to connect federal lands with local communities along the Front Range. As
part of the larger RMG trail project, Jefferson County seeks to connect Rocky Flats NWR
with public lands to the north and east. The portion of the project affecting OSMP would
connect Rocky Flats NWR with OSMP and Boulder County Parks and Open Space (BCPOS)
trails to the north, via one or two underpasses across State Highway 128 (S.H. 128). This
memo focuses only on these proposed S.H. 128 crossings (Site Two in Figure 1), the exact
location of which will be determined in future project stages.
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Rocky Mountain Greenway - Proposed Project Location
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Figure 1: Site Two, proposed project location

A financial contribution from the city would help satisfy the 17.21 percent local match
requirements for Jefferson County’s grant application to the Federal Lands Access Program
(FLAP). FLAP grants fund transportation-related facilities that provide access to federal
lands. Local partners including Boulder County, the Town of Superior, and Jefferson County
are planning to provide contributions towards local match requirements. These local funds
could help leverage a federal contribution of more than $3 million. If awarded, these federal
funds would require additional planning, evaluation and public process to determine final
design and alignments.

STAFF RECOMMENDATION

Suggested Motion Language:
Staff requests council consideration of this matter and action in the form of the following
motion:

Motion to approve Resolution No. 1182 supporting a federal grant application by Jefferson
County to fund planning, design and construction of up to two underpasses and trail
segments to connect Rocky Flats National Wildlife Refuge with adjacent City of Boulder
and Boulder County trails north of State Highway 128 and approving the accompanying
response guidelines.
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COMMUNITY SUSTAINABILITY ASSESSMENTS AND IMPACTS

e Environmental: This project involves the use of federal funding, which would be
expended in compliance with the National Environmental Policy Act (NEPA). NEPA
provides an opportunity to identify environmental effects of the proposed project, and
supports the avoidance and minimization of adverse effects to a variety of
environmental resources.

e Economic: OSMP contributes to the economic vitality goal of the city as it provides
the context for the diverse and vibrant economic system that sustains services for
residents. The land system and the quality of life it represents attract visitors and help
businesses to recruit and retain quality employees. The RMG project has the potential
to attract visitors to Boulder where spending on goods and services would generate
sales tax revenues supporting city service delivery including OSMP land acquisition
and management.

e Social: This facility would provide linkages with communities to the north and south
of the Boulder Valley, providing off-road recreational opportunities for Boulder
residents to the nearby Rocky Flats NWR. It would also provide longer distance
options to visit the Two Ponds and Rocky Mountain Arsenal refuges. Since the trail,
like all OSMP lands, facilities and programs, is equally accessible to all members of
the community, the proposed project helps to support the city's community
sustainability goal because all residents "who live in Boulder can feel a part of and
thrive in" this aspect of their community.

OTHER IMPACTS

e Fiscal — The financial contribution from OSMP could range up to $200,000 and would
be counted towards the 17.21 percent local match requirements depending on final
design and contracting requirements. This would help leverage an additional $3 to $4
million in federal grant funds. There are sufficient funds in the Open Space Fund for
this expenditure. If City Council approves participation in this grant application,
OSMP will request allocation of capital funding as part of the 2017 budget process.

e Staff time — Regional trail planning is part of the normal work plan for OSMP staff.

BOARD AND COMMISSION FEEDBACK
This item was heard as part of City of Boulder’s Open Space Board of Trustees (OSBT)
public meeting, held on Feb. 10, 2016. Discussion from board members included concern
over possible resource impacts resulting from a potential trail segment across the Rock Creek
riparian area (which have subsequently been addressed). The following motion passed
unanimously:
The Open Space Board of Trustees (OSBT) recommends that, pending support from other
local partners, City Council resolves or affirms the city’s intention to approve financial
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support, and that City Council approves financial support for an application by Jefferson
County for grant funding through the Federal Lands Access Program, which, if awarded,
would fund planning, design and construction of a grade-separated trail crossing of State
Highway 128 and trail segments to connect the Rocky Flats National Wildlife Refuge and
City of Boulder and Boulder County trails to the north. OSBT cautions that this should not
be considered a commitment to the current proposed crossing location or trail alignment.

PUBLIC FEEDBACK

The OSBT meeting was advertised in the Daily Camera on Feb. 7, 2016. One member of the
public spoke, requesting that decision makers consider the long-term effects of making this
trail connection. In addition, this City Council meeting scheduled for Tuesday, April 5, 2016
was advertised in the Daily Camera on April 3, 2016. Lastly, if federal grant funds are
awarded, additional opportunities for input will be advertised to invite greater community
involvement.

BACKGROUND

In 2012, Colorado Governor Hickenlooper and Ken Salazar, former U.S. Secretary of Interior,
established the Rocky Mountain Greenway in an effort to link the Rocky Mountain Arsenal,
Two Ponds National Wildlife Refuge, Rocky Flats National Wildlife Refuge, and Rocky
Mountain National Park using local and regional trails and transit opportunities (see
Attachment C for vicinity map). As part of the Obama administration’s America’s Great
Outdoors initiative, the RMG has a focus on providing families and children access to public
lands. The goal of both initiatives has been to support locally-driven projects and strengthen
economies and communities with greater access to open spaces and outdoor recreation. The
City of Boulder has a seat on the statewide steering committee, currently filled by
Councilmember Lisa Morzel.

City Council has placed a high priority on the planning and development of regional trails.
The Rocky Mountain Greenway is one of several regional trail planning projects that is
currently active. In partnership with staff from OSMP, BCPOS, and other local partners, the
Federal Highways Administration (FHWA) has been leading a study to assess relative
feasibility of several potential routes for connecting Rocky Flats NWR through the City of
Boulder to the town of Lyons. Eventually the trail is envisioned to connect all the way to
Rocky Mountain National Park. Meanwhile, the Rocky Mountain Arsenal NWR in
Commerce City and the Two Ponds NWR in Arvada are already connected by the Rocky
Mountain Greenway, and the section from Two Ponds to Rocky Flats is almost complete. In
January of this year, the Rocky Mountain Greenway received state support as one of the “16
in 16” trails identified in Governor Hickenlooper’s Colorado the Beautiful initiative. This
state initiative focuses on recreational opportunities to access and enjoy public lands with the
intent of raising environmental awareness and promoting active living.
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The underpasses beneath S.H. 128 would be the first step on the path for the Rocky Mountain
Greenway to connect Rocky Flats NWR with Rocky Mountain National Park. Potential road
crossing locations have been explored in the ongoing feasibility study led by FHWA.
Building on that work, Jefferson County further evaluated crossing options. The consultant
working with Jefferson County to develop options for the grant application initially selected a
site on the east side of the Rock Creek drainage. Subsequently, OSMP, OSBT and BCPOS
shared their concerns about the proposed crossing location and the importance of connecting
with the Coalton Trail. The initial conceptual alignment would have crossed Rock Creek,
affecting habitat for Preble’s meadow jumping mouse, contributing to the fragmentation of
this large block of grassland habitat, disrupting current agricultural operations, and
jeopardizing values central to a conservation easement held by OSMP on BCPOS’s Lindsay
open space property.

As a result, Jefferson County’s consultant adjusted the proposal as reflected below in

Figure 2. Site 2 (A) reflects a pedestrian crossing, with minimal trail construction needed to
connect to the Coalton and High Plains trails. Site 2 (A) is now considered the proposed,
favorable location for a pedestrian crossing at this early stage of the project. Site 2 (B) reflects
the possibility of a wildlife-only crossing where Rock Creek crosses under S.H. 128. This
separate wildlife crossing would connect to BCPOS’s Lindsay property. It may be constructed
as part of this grant-funded project or through a separate effort, if FLAP funds do not cover
this portion of the project.

Rocky Mountain Greenway - Site 2 Detail
CO HWY-128 Crossing
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Figure 2: Latest proposal for potential crossing locations
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In both options, an underpass would be constructed across the Colorado Department of
Transportation’s right of way for S.H. 128. Trail construction south of the highway on the
Rocky Flats NWR would be guided by the Comprehensive Conservation Plan for the refuge
(Attachment D).

ANALYSIS

Site 2 (A) (Proposed location for pedestrian crossing)

OSMP staff recognizes that — depending on the final location and alignment selected — an
underpass and trail connector could directly affect open space managed by Boulder County,
on which the city owns a conservation easement, and/or city lands managed by OSMP. A
crossing at Site 2 (A) would most directly affect the Kelsall city open space property (Figure
3). The OSMP Visitor Master Plan included this property in the Southern Grasslands Habitat
Conservation Area (HCA), which protects a 3,000-acre block of intact grassland as well as the
plant and animal species that depend upon it. The ecological value of this area has also been
recognized in the OSMP Grassland Plan, in which it was designated a Best Opportunity Area
for grassland conservation. Rare plant communities are present along the Coalton and High
Plains trails (especially to the north of the trail), due to undisturbed soils, unfragmented
grassland blocks, and the limited presence of weeds.

= ﬁ

ROCKY FLATS NATIONAL WILDLIFE REFI_;('SE

Figure 3: Proposed pedestrian crossing (Site A)

Site 2 (A) is currently used by members of the public to access the Coalton and High Plains
trails, and includes an informal parking area within the CDOT right of way. The 2005 OSMP
Marshall Mesa-Southern Grasslands Trail Study Area Plan anticipated increased visitation
with the potential need for additional infrastructure in this area. Existing topography would
require substantial grading and drainage to construct a pedestrian underpass in this location.
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Future Environmental Planning and Analysis

OSMP staff has been informed that the use of FLAP grant funds would necessitate an
environmental clearance process in accordance with NEPA requirements. A process
determination will be made by the lead federal agency (FHWA) to require a categorical
exclusion, an Environmental Impact Statement (EIS) or an Environmental Assessment (EA).
Both an EIS and an EA require the consideration of alternative approaches to meet the
objectives of the project, as well as analysis of resources potentially impacted by the
alternatives. After a preliminary desktop analysis of resources in this area, OSMP staff
believes an EA or EIS will be required.

In addition, NEPA requires consultation with the U.S. Army Corps of Engineers and U.S.
Fish and Wildlife Service when wetlands and threatened species habitat are affected. These
agencies oversee compliance with Clean Water Act and Endangered Species Act regulations
respectively. Federal regulations common to both these laws require consideration of designs
that avoid impacts to these resources as a first approach, and the minimization of effects
where avoidance is not practicable. Compensatory mitigation is typically required for the
unavoidable effects of a project. Attachment B outlines proposed response guidelines to direct
city staff in subsequent efforts to ensure the sufficiency of future environmental analysis and
permitting.

Funding
Figure 4 below outlines estimates for local contributions according to rough cost estimates for

both Site 2 (A) and Site 2 (B). These estimates include costs for design, permitting, NEPA,
construction management and contingencies. However, these numbers are subject to change
based on next steps outlined below, including scope confirmation by FHWA if the project is
short-listed. Therefore, the city’s expected contribution to the project could range up to
$200,000, depending on the option selected and refined cost-estimates developed later this
year. Verbal agreements among local partners suggest that local governments would provide
17.21 percent of match, divided among the Boulder County and Jefferson County partners.
The Boulder County entities include Boulder County, the City of Boulder, and the Town of
Superior. After local match requirements are met, all of the project costs would be covered
by the grant. The federal investment would total up to $4.2 million.
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Site 2B Highway 128 Underpass
(WILDLIFE CROSSING) from Flats to
Boulder County

Site 2A Highway 128 Underpass
(TRAIL) from Flats to City of Boulder

Estimated Cost $3,505,520 Estimated Cost $775,025
Approxil\r;l:ttcehﬂ.Zl% $603,300 Approxil\r?:ttceh17.21% $133,382
Split between Jeffco Entities & Boulder Split between Jeffco Entities & Boulder
Entities (50/50) Entities (50/50)
Arvada $100,550 | Arvada $22,230
Westminster $100,550 | Westminster $22,230
Jeffco $100,550 | Jeffco $22,230
City of Boulder $100,550 City of Boulder $22,230
Boulder County $100,550 Boulder County $22,230
Superior $100,550 Superior $22,230

Figure 4: Potential breakdown of funding contributions

Local partners would contribute funding only if federal funds are awarded, and city funds
would be included as part of OSMP’s Capital Improvements Program (CIP) for 2017.
Jefferson County has requested general confirmation of the city’s support ahead of the CIP
budget process in order to meet the FLAP application deadline of May 15, 2016. Local
partners are seeking additional clarification on the specifics and timing of funding. If the grant
is awarded, the City of Boulder would enter into a reimbursable agreement with the Federal
Highways Administration, which typically allows flexibility in terms of when the match
dollars can be paid. The project can be scheduled out for three to five years, but would be
targeted for 2017-2018 since that aligns with the USFWS trail funding and development at
Rocky Flats NWR. An estimate within 10 percent of actual cost will be available prior to final
grant selection (roughly October 2016).

NEXT STEPS

Following approval of the resolution and response guidelines, OSMP staff would provide
documentation of the city’s support to Jefferson County for inclusion in its grant application.
If added to FHWA’s short-list for grant funds, the project would then undergo more in-depth
scope confirmation this summer, during which FHWA would confirm the NEPA pathway,
refine cost estimates and develop a schedule for completion. FHWA will announce final
selection of grant recipients in September or October, after which financial agreements with
local partners would be executed to confirm local match funding. Simultaneously, OSMP
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staff will coordinate with the city’s 2017 CIP budget process, so that if federal funds are
awarded, the city’s financial contribution will be appropriately identified in the 2017 budget.

ATTACHMENTS

Attachment A — Proposed City of Boulder Resolution No. 1182

Attachment B — Proposed City of Boulder Response Guidelines for Subsequent
Environmental or Land Use Review or Permitting Processes for Trail Connection to Rocky
Flats National Wildlife Refuge

Attachment C — Vicinity Map

Attachment D — Rocky Flats National Wildlife Refuge Comprehensive Conservation Plan
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Attachment A — RMG

RESOLUTION NO. 1182

A RESOLUTION SUPPORTING A FEDERAL GRANT
APPLICATION BY JEFFERSON COUNTY TO FUND
PLANNING, DESIGN AND CONSTRUCTION OF UP TO TWO
UNDERPASSES AND TRAIL SEGMENTS TO CONNECT
ROCKY FLATS NATIONAL WILDLIFE REFUGE WITH
ADJACENT CITY OF BOULDER AND BOULDER COUNTY
TRAILS NORTH OF STATE HIGHWAY 128 AND
APPROVING THE ACCOMPANYING RESPONSE
GUIDELINES.

THE CITY COUNCIL OF THE CITY OF BOULDER, COLORADO, FINDS AND
RECITES THAT:

The Boulder City Council recognizes the health and conservation benefits of connecting
residents and visitors to the natural world, and encourages and supports projects that provide
those benefits; and

The Rocky Mountain Greenway (RMG) of Colorado is envisioned as a way to enhance
and protect our natural heritage and connect Coloradoans with this heritage; and

The goal of the RMG is to create a regional network comprised of trails and
transportation systems that connects three urban wildlife refuges with Rocky Mountain National
Park. The combined trail and transportation system would link the Rocky Mountain Arsenal
National Wildlife Refuge (NWR) in Commerce City, Two Ponds NWR in Arvada, and the
Rocky Flats NWR before continuing through Boulder County and the City of Boulder toward
Rocky Mountain National Park; and

The RMG statewide steering committee includes representatives from federal, state and
local levels, including Colorado Department of Natural Resources, Federal Highway
Administration, US Fish and Wildlife Service, Jefferson County, Boulder County, City of
Boulder (represented by Councilmember Lisa Morzel), City and County of Denver, City of
Aurora, Trust for Public Land, and several private organizations; and

Managed by the Federal Highways Administration, the RMG core team includes local
staff representatives from City of Boulder Open Space and Mountain Parks (OSMP),
Transportation and Greenways, Boulder County Parks and Open Space (BCPOS) and
Transportation, Jefferson County, Town of Lyons, and the Town of Superior; and

The RMG will use existing trails to create this newly branded regional network of trails
and transportation systems. The RMG core team will make recommendations where it is
necessary for new trail segments to create connections between existing trails. Within and
adjacent to the City and city-owned lands managed as open space, the RMG will require a new
grade-separated trail crossing of State Highway 128 (underpass) and a new trail segment to
connect the Rocky Flats NWR with City of Boulder and Boulder County trails to the north; and

K:\OMADA\r- 1182 - Supporting Federal Grant-.docx
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Attachment A — RMG

In support of a grant application to the Federal Lands Access Program (FLAP), Jefferson
County has requested financial assistance from the cities of Arvada and Westminster, City of
Boulder (OSMP), Boulder County and the Town of Superior to support planning, design and
construction of up to two underpasses and trail connection. Jefferson County would also
contribute funding. These contributions would help satisfy the 17.21 percent local match
required by FLAP if federal grant funds are awarded; and

If awarded, federal funds would require some level of environmental analysis through the
National Environmental Policy Act (NEPA), through one of three pathways — a categorical
exclusion, environmental assessment (EA) or an environmental impact statement (EIS). As
described in the attached response guidelines, the City of Boulder believes that an EA or EIS is
likely to be required in order to develop reasonable alternatives for locating and designing up to
two underpasses and trail connection, to adequately analyze potential impacts to natural
resources, and to select a preferred alternative that avoids, minimizes or mitigates those impacts
to the greatest extent possible; and

Through the City of Boulder charter, as well as management plans, local partnerships
with BCPOS, fee ownership of the Kelsall Property and a conservation easement held by OSMP
on BCPOS’s Lindsay property, the City of Boulder is charged with protecting natural resource
values in the area affected by a potential underpass and trail segment. Natural resource values in
this area include the Rock Creek riparian area, wetlands, known habitat for a threatened species
(Preble’s meadow jumping mouse), and high-quality grasslands including tallgrass prairie; and

The RMG project is considering options for siting and designing a pedestrian underpass,
trail connection, and possibly a separate wildlife underpass. Therefore, the Boulder City Council
supports subsequent planning and design through NEPA that follows the attached response
guidelines in order to determine the best options, and will continue to provide core team
members to represent the City’s interests; and

This Resolution affirms the City of Boulder’s intention to provide a 2017 financial
contribution towards local match requirements for Jefferson County’s FLAP grant application,
subject to support from other local partners.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
OF BOULDER, COLORADO:

Section 1. The Boulder City Council hereby pledges its support for Jefferson
County’s FLAP grant application, to include the following elements:

1. An agreement with Jefferson County to commit up to $200,000 to
support future planning, design and construction of up to two underpasses
and a trail connection to connect Rocky Flats National Wildlife Refuge
with City of Boulder lands to the north. This commitment is contingent
upon the support from other local partners.

K:\OMADA\r- 1182 - Supporting Federal Grant-.docx
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Attachment A — RMG

2. A pledge by Jefferson County, in addition to contributing funds, to
support the environmental and trail location concerns of the City of
Boulder and to advocate for a sound and thorough NEPA and permitting
process to ensure protection of OSMP lands and values.

Section 2. The Boulder City Council hereby approves the accompanying response
guidelines to direct City staff’s participation in efforts to adequately analyze potential impacts to
natural resources, and to select a preferred alternative that avoids, minimizes or mitigates those
impacts to the greatest extent possible in the planning, design and construction of this section of
the Rocky Mountain Greenway (RMG).

IN WITNESS WHEREOF, this Resolution was adopted by the majority vote of the City
Council of the City of Boulder, Colorado on the this day of April 2016

CITY OF BOULDER, COLORADO

Mayor
ATTEST:

City Clerk

K:\OMADA\r- 1182 - Supporting Federal Grant-.docx
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Attachment B - RMG

City of Boulder Response Guidelines for Subsequent Environmental or
Land Use Review or Permitting Processes for Trail Connection to
Rocky Flats National Wildlife Refuge

As Approved by City Council on

The Boulder City Council approves the following policy guidelines to inform and guide
coordinated staff responses to any subsequent environmental or land use review or
permitting process resulting from federal funds awarded to Jefferson County for the
planning, design and construction of at least one underpass and trail segment across State
Highway 128 (S.H. 128) to connect Rocky Flats National Wildlife Refuge (NWR) with
City and County open space lands and trails to the north. City comments will be
coordinated through the Open Space and Mountain Parks (OSMP) Department.

1. Consistency with Plans, Agreements, Codes, Regulations and Policies — The city
supports aligning all comments with applicable policies established through existing,
council-approved plans such as the Boulder Valley Comprehensive Plan, OSMP’s
Visitor Master Plan, and the OSMP Marshall Mesa-Southern Grasslands Trail Study
Area Plan. In addition, comments should align with terms laid out in the conservation
easement held by OSMP on Boulder County’s Lindsay property located north of S.H.
128. Lastly, comments should require project compliance with applicable City of
Boulder codes, regulations and policies.

2. Sufficiency of Analysis of Environmental Impacts — The city insists on a complete
and thorough analysis in accordance with the National Environmental Policy Act
(NEPA) to consider impacts and potential mitigation for potential environmental
impacts to the Rock Creek riparian area, wetlands, known habitat for a threatened
species (Preble’s meadow jumping mouse), high-quality grasslands and rare plant
communities. To that end, the City of Boulder maintains that either an environmental
assessment (EA) or environmental impact statement (EIS) may be required to develop
reasonable alternatives for locating and designing up to two underpasses and trail
connections, to adequately analyze potential impacts to natural resources, and to
select a preferred alternative that avoids or minimizes impacts to the greatest extent
possible and provides compensatory mitigation for remaining unavoidable impacts.

3. Important Elements of Preferred Alternative - The city believes that, at this time,
there is not enough information to endorse one location or design for the underpasses
or trail connection, prior to the completion of the NEPA process. However, it is
possible to identify important elements that will support best practices, meet
regulatory requirements and develop a balanced preferred alternative that meets
community needs and protects resources. The city will support a preferred alternative
that:

o Adequately addresses comments received from the public and funding

partners throughout the process;
o Supports an effective balance of visitor infrastructure and resource protection;
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Attachment B - RMG

o Creates a quality recreation experience for communities along the greenway
with connections to local neighborhoods

o Ensures universally accessible and sustainable guidelines following best
practices and regulatory requirements

o Avoids or minimizes impacts to the Rock Creek riparian area and wetlands;

o Avoids or minimizes impacts to Preble’s meadow jumping mouse habitat;

o Avoids or minimizes impacts to grasslands and rare plant communities north
of the Coalton and High Plains trails; and

o Provides compensatory mitigation for unavoidable impacts to the resources
listed above.
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ATTACHMENT D - RMG

Rocky Flats National Wildlife Refuge Comprehensive Conservation Plan
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CITY OF BOULDER
CITY COUNCIL AGENDA ITEM

MEETING DATE: April 5, 2016

AGENDA TITLE: Second reading and consideration of a motion to adopt Ordinance
No. 8109 approving supplemental appropriations to the 2016 budget covering the
second year of the three-year sales and use tax for capital projects that was approved
by the voters in November 2014.

PRESENTERS:

Jane S. Brautigam, City Manager

Bob Eichem, Chief Financial Officer

Cheryl Pattelli, Director of Finance

Peggy Bunzli, Executive Budget Officer

Elena Lazarevska, Senior Financial Analyst

Joel Wagner, Special Assistant to Finance and the City Manager’s Office

EXECUTIVE SUMMARY

This proposed supplemental appropriation ordinance (Attachment A) allocates funding
for expenditures from the 0.3 percent, three-year sales and use tax that was approved by
the voters in November 2014, as the 2A ballot measure for Community, Culture and
Safety projects.

The focus of this tax is on high priority and new projects as opposed to ongoing
maintenance backlogs. Projects funded through this tax will provide a significant impact
to the community in a short amount of time by offering opportunities for everyone to
enjoy the uniqueness and quality of life in Boulder. When tax projections were originally
made for the regular 2016 operating budget, only one month of revenue had been
collected for the new tax. Due to the short duration of the tax, the fact there are 13
projects funded by the tax, and because sales and use taxes are volatile, it was decided to
wait until a full year of revenue was collected before doing a supplemental appropriation
for the second year. The December 2015 sales and use tax collections are remitted by
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vendors late in the month of January and reported on in February. The December
collections are very important since they are usually about 13 percent of total sales and
use tax collections for each year and provide an indication of what will happen in the
following year. A listing of specific projects is provided at the end of the memo.

STAFF RECOMMENDATION

Suggested Motion Language:

Staff requests council consideration of this matter and action in the form of the
following motion:

Motion adopt Ordinance No. 8109 approving supplemental appropriations to the 2016
Budget.

COMMUNITY SUSTAINABILITY ASSESSMENTS AND IMPACTS

This supplemental ordinance appropriates funding for a variety of citywide projects and
services that positively affect economic, environmental and social sustainability in the
community. These impacts were explained in detail when the taxes were originally
proposed. The documents from the August 5, 2014 meeting can be found at the following
link:

https://documents.bouldercolorado.gov/weblink8/0/doc/125939/Electronic.aspx

OTHER IMPACTS
o Fiscal: In the Capital Improvement Fund for Community, Culture, and Safety, this
ordinance will:
o carryover unspent 2015 appropriation to continue work begun in the first
year
appropriate revenues received above projections in 2015
appropriate anticipated 2016 revenues for the second year planned
expenses

It is anticipated that the appropriated amounts will be spent in total by the
completion of the projects, though timing may vary from the original plan. For
example, projects may have been delayed due to scope of work and construction
contracts taking longer to develop than was originally expected.

Depending on cash flow needs, additional revenue from 2015 will either be
applied to projects, as needed and according to project plans, or be set aside in the
contingency fund (see additional information on the contingency fund below).

e Staff time: Staff and other resources were added in the 2015 supplemental
appropriation for these projects. No additional staff is requested in 2016.
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BACKGROUND AND ANALYSIS
2014 - 2A Ballot Item — Three-Year Temporary Tax Increase for Community, Culture,

and Safety

Revenues from new taxes

In November 2014, voters approved a temporary three-year 0.3 percent sales and use tax
increase. The revenue from this tax increase is to be used for capital improvements for
specific Community, Culture, and Safety projects. The ballot language projected that the
new tax will yield $27.6 million for these projects. The table below provides the updated
revenue estimates from this tax. The revision is based on what was projected for the 2016
operating budgets that receive sales and use tax revenues.

2016 Amount 2017 Amount
2015 Community Projected for Projected for Total
Culture and Safety = Community Culture Community Culture
and Safety and Safety
Original: $8.9M $9.2M $9.5M $27.6M
Updated:: $9.9M $9.6M $9.9M $29.4M

In allocating total anticipated revenues for the three years to the projects, and after total
projected expenditures, a contingency of $555,000 remained. This amount was very small
for this number of projects and the total anticipated project costs. Due to the small
amount of the original contingency, it is proposed that the additional amount collected in
2015 over projection be used to increase the total contingency. This recommendation is
based on the fact that preliminary indications are that construction costs may come in
higher than originally projected. Some of the major projects are just starting and it is still
too early to tell if this will occur with all projects. It is not a good financial practice to
obligate excess funds before knowing the cost of all projects.

It is highly unlikely, but if the contingency amount were not needed for the voter
approved projects, staff would bring back proposed uses of the funds that would meet the
ballot language, as voter authorized projects approach completion.

Expenditures from new taxes

This tax revenue will be collected from January of 2015 through December of 2017.
There will be multiple projects going on during the three-year period and beyond. A
listing of the projects and estimated costs can be found at the end of the memo. Inflation
cost increases are always a major concern when using this pay-as-you-go (PAYG)
financing methodology. The longer projects extend into the future the higher the risk of
inflation costs eroding the scope and results of the projects.

To mitigate this impact, it is best to begin all projects as soon as possible so contract costs
can be locked in and buying power is not eroded. The City of Boulder Charter provides a
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unique challenge for PAYG financing. It requires that before a contract can be entered

into all funds for the full contract have to be appropriated. Since the actual tax amounts
will be collected over a three year period, all funds for all phases of all projects will not

be available during 2016. Based on updated cashflow information provided by the project
managers, it is expected that not all of the projects will be ready to enter into construction
contracts in 2016. If that occurs, then the cashflows in will match closely to the actual
project cashflows going out, since some phases started early and some will start later.

However, if the projects move forward more quickly than that, the coverage plan
proposed last year could be used to address the timing differences. That is, when the 2017

budget is brought forward for council consideration, or in the second annual adjustment
to base that will occur in November/December of 2016 sufficient general fund reserves
could be pledged to make up the amount not yet been collected, but needed to cover the
contract. Based on current cashflow projections it is not expected that the coverage plan
will be needed, nor would any of the general fund reserves be spent. However, it is best

to have a financial plan in place so projects do not have to stop once they have been

mobilized.

Approved 2A Community, Culture, and Safety Projects

Hill Investments
Hill Residential Pedestrian Lighting
Hill Commercial District Event Street
Hill Commercial District Irrigation and Street Trees
Hill Investments Subtotal

Civic Area
Boulder Creek (BC)
BC Path Lighting
BC Path Improvements
BC Arapahoe 13th Underpass
BC Eben Fine Park Stream Bank Restoration
Boulder Creek Subtotal
Public Art
Chautauqua Pedestrian Safety, Access, and Lighting
Dairy Center

Museum of Boulder

Contingency

Packet Page 114

$2,000,000
$750,000
$520,000
$3,270,000
$8,700,000
$1,040,000
$885,000
$2,500,000
$700,000
$5,125,000
$600,000
$1,500,000
$3,850,000
$4,000,000

$555,000
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Grand Total $27,600,000
Communication
Community, Culture and Safety tax project information is hosted on a centralized website
with links to project-specific pages that display descriptions, engagement opportunities,
budget and, related details and documents.
https://bouldercolorado.gov/pages/community-culture-safety

As the projects become more active, regular updates will be provided to council via
information packet updates and in the annual capital improvement program document.

PUBLIC AND COUNCIL FEEDBACK
There were no questions or comments from the public on first reading.

ATTACHMENTS
A. Proposed Ordinance No. 8109 for Supplemental Appropriations to the 2016
Budget
B. Commonly used government finance terms
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Attachment A: Ordinance

ORDINANCE NO. 8109
AN ORDINANCE RELATING TO THE FINANCIAL
AFFAIRS OF THE CITY OF BOULDER, COLORADO,
MAKING SUPPLEMENTAL APPROPRIATIONS FOR
THE FISCAL YEAR ENDING DECEMBER 31, 2016
SETTING FORTH DETAILS IN RELATION TO THE
FOREGOING.

WHEREAS, Section 102 of the Charter of the City of Boulder provides that: "At
any time after the passage of the annual appropriation ordinance and after at least one week's
public notice, the council may transfer unused balances appropriated for one purpose to another
purpose, and may by ordinance appropriate available revenues not included in the annual
budget;" and

WHEREAS, the City Council now desires to make certain supplemental
appropriations for purposes not provided for in the 2016 annual budget; and,

WHEREAS, required public notice has been given;

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE
CITY OF BOULDER, COLORADOQO, that the following amounts are appropriated from

additional projected revenue and fund balance to the listed funds:

Section 1. Capital Improvement Fund for Community, Culture, and Safety

Appropriation from Additional Revenue $9,612,498
Appropriation from Fund Balance $6,485,216
Appropriation from Fund Balance — Encumbrance $1,538,691

Section 2. The City Council finds that this ordinance is necessary to protect the

public health, safety, and welfare of the residents of the City and covers matters of local concern.
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Attachment A: Ordinance

Section 3. If any part or parts hereof are for any reason held to be invalid, such
shall not affect the remaining portion of this ordinance.

Section 4. The Council deems it appropriate that this ordinance be published by
title only and orders that copies of this ordinance be made available in the Office of the City

Clerk for public inspection and acquisition.

INTRODUCED, READ, ON FIRST READING, AND ORDERED PUBLISHED

BY TITLE ONLY this 15™ day of March, 2016.

Mayor

Attest:

City Clerk

READ ON SECOND READING, PASSED, ADOPTED, AND ORDERED

PUBLISHED BY TITLE ONLY this 5" day of April, 2016.

Mayor

Attest:

City Clerk
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Attachement B: Commonly Used Government Finance Terms

Commonly used government finance terms

Fund: Major components of the city that must be or need to be budgeted for and accounted for
due to national, state or local laws or ordinances. All expenses that are not designated or
required to be accounted for separately are found in the general fund of the city. Since thisis a
dedicated and restricted tax it is in a separate fund.

Appropriation: The legal authorization given my council to make expenditures and incur
obligations on behalf of the city. Appropriations are done at the fund level. Therefore, the
proposed supplemental ordinance would adopt funds to make expenditures in the Capital
Improvement Fund for Community, Culture and Safety. Appropriations if not used in one year
must be re-appropriated in the following year.

Supplemental appropriation: Appropriations that are not currently in the original budget
passed by Council. In this case these proposed appropriations are not in the 2016 budget passed
by the city council in October of 2015 for the 2016 budget. They were not included because not
enough information was known when the original budget was passed. Since this is a short term
tax with multiple projects it is best to have the most current information so expenditures do not
exceed revenues that are currently on hand or are expected to be received.

Encumbrance: Appropriations committed by contract with the city that have not been spent or
paid yet. This term is specific to governmental accounting and budgeting.

Fund Balance: The balance remaining in a fund after costs have been subtracted from revenues.

Fiscal year: By state law all municipalities must have a December 31 year end. At that time

under state law all appropriations and encumbrances lapse and must be re-appropriated in the

following year. It is brought forward when adequate information is known about revenues and
updated expenditures.
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CITY OF BOULDER
CITY COUNCIL AGENDA ITEM

MEETING DATE: April 5, 2016

AGENDA TITLE: Introduction and consideration of a motion to order published by
title only and adopt on first reading Ordinance No. 8111 amending Title 9, “Land
Use Code,” B.R.C. 1981, to allow for changes to the city’s sign code related to
lettering heights in the Boulder Valley Regional Center and compliance with a recent
United States Supreme Court ruling regarding content based signage regulations and
setting forth related details.

PRESENTERS

Jane S. Brautigam, City Manager

Tom Carr, City Attorney

David Driskell, Executive Director

Susan Richstone, Deputy Director

Charles Ferro, Development Land Use Review Manager
Hella Pannewig, Assistant City Attorney

EXECUTIVE SUMMARY

In February 2016, The Dairy Center for the Performing Arts applied for a permit
for a canopy sign that is not consistent with the city’s sign code regulations. Lettering
heights for such signs are limited to 18” in height. On February 29, 2016, the city council
directed staff to change the city’s sign code to allow for larger, 24” letter heights in the
Boulder Valley Regional Center (BVRC). A recent Supreme Court decision raised issues
with other parts of the sign code. Staff recommends that council consider addressing
these issues with this proposed amendment to the sign code.
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Suggested Motion Language:
Staff requests Council consideration of this matter and action in the form of the following
motion:

Motion to introduce, adopt on first reading and order published by title only, Ordinance
No. 8111 amending Title 9, “Land Use Code,” B.R.C. 1981, to allow for changes to the
city’s sign code related to lettering heights in the Boulder Valley Regional Center and
compliance with a recent United States Supreme Court ruling regarding content based
signage regulations and setting forth related details.

COMMUNITY SUSTAINABILITY ASSESSMENTS AND IMPACTS

e Economic: Signs play an important role in promoting businesses and contribute to
the community’s economic vitality.

e Environmental: Signs contribute to visual clutter.

e Social: Signs can distract drivers creating traffic hazards.

OTHER IMPACTS

e Fiscal: There is no fiscal impact from the proposed ordinance.
e Staff Time: Implementation will be accomplished with existing staff.

BOARD AND COMMISSION FEEDBACK

The Planning Board held a public hearing to consider the proposed ordinance on March
17,2016. Board members voted unanimously to recommend the ordinance. Members
asked staff to look at several issues.

e Board members expressed concern that section 9-9-21(d)(8) did not address signs
relating to caucuses. This was an existing gap in the ordinance. Staff changed the
language in section 9-9-21(d)(8) to allow political signs up to one month before
the caucus.

e Board members asked staff to confirm that section 9-9-21(d)(8) addressed ballot
measures. It does.

e Board members asked staff to confirm that section 9-9-21(d)(12) relating to
subdivision signs limited the time for which such signs would be permitted. That
language is included.

e Board members expressed concern that the section related to construction signs
would allow for advertising at construction sites. A board member recommended
that staff review requirements in other sections of the code relating to such signs
to limit the use of such signs for purposes other than those for which they are
intended. Staff will undertake such a review.
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BACKGROUND & ANALYSIS

In February 2016, The Dairy Center for the Performing Arts applied for a permit for a
canopy sign that is not consistent with the city’s sign code regulations. Currently,
lettering heights for such signs are limited to 18” in height. On February 29, 2016, City
Council directed staff to change the city’s sign code to allow for larger, 24” letter heights
in the Boulder Valley Regional Center (BVRC). The boundaries of the BVRC are as
follows:

Sign codes are restrictions on speech and therefore must conform to the First Amendment
to the United States Constitution. A government may impose reasonable time, place and
manner restrictions on speech if there is a rational basis for the restriction. For sign
codes, the rational basis is generally esthetics and the need to limit distractions for
drivers. Such restrictions have been upheld to the extent that they regulate the manner of
speech, but not the content. That is, the government can restrict how a party speaks, but
not what the party says. To restrict the content of speech there must be a compelling
government interest. During the 2015 term, the United States Supreme Court struck
down the sign code for the Town of Gilbert, Arizona as a content-based restriction on
speech. Reed v. Town of Gilbert, 135 S. Ct. 2218 (2015). The court took a broad view of
what constituted a content-based regulation. The holding in Reed was that if one needed
to read the sign to determine whether the code applied, the code was a content-based
regulation. The city’s current sign code includes certain exceptions which make it
vulnerable to the Reed decision. These include exemptions for signs for lost animals, real
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estate signs and garage sale signs currently found Section 9-9-21(¢)(1)(C) B.R.C. 1981.
One could argue that because the city needs to read the sign to determine whether the
exemption applies makes the city’s sign code a content-based regulation. Thus, if staff
were to recommend that signs advertising performing arts organizations be exempt, the
ordinance could be considered a content-based regulation, hence the additional proposed
changes to the city’s sign code found in Attachment A.

At the Council Agenda Committee meeting on March 28, 2016, Mayor Pro Tem Young
asked whether LED signs were prohibited by the following language in section 9-9-
21(b)3)(B):

3) Specific Signs Prohibited: No person shall erect, install, post,
display, or maintain any of the following signs: ... .(B)  Flashing: A
sign with lights or illuminations that flash, move, rotate, scintillate, blink,
flicker, vary in intensity, vary in color, or use intermittent electrical
pulsations.

LED signs are not prohibited under section 9-9-21(b)(3)(B), but are regulated under
language in section 9-9-21(b)(3)(G).

3) Specific Signs Prohibited: No person shall erect, install, post,
display, or maintain any of the following signs: . . . (G) Moving: A sign
with visible moving, revolving, or rotating parts or visible mechanical
movement of any description or other apparent visible movement achieved
by electrical, electronic, or mechanical means, except for gauges and dials
that may be animated to the extent necessary to display correct
measurement. Electronic signs which change the message not more than
once per minute are considered copy changes and not prohibited moving
signs. Vertical rotating cylindrical signs, in which the text or graphic is on
the surface of the cylinder, and nothing beyond the radius of cylinder
surface rotates, whose rotating part does not exceed twelve inches in
diameter and thirty inches in height, are not considered prohibited moving
signs.

PROPOSED ORDINANCE

The following table summarizes the changes included in the proposed ordinance.

Section What’s allowed Change

9-9-12(a)(2)(C) Intent Eliminated references to real
estate signs, construction warning
signs, garage sale signs and lost
animal signs.

9-9-21(b)(3)(L) Non-commercial signs with Changed “works of art” to “non-
sound commercial”.
9-9-21(c)(1)(A) Construction signs Eliminated requirement that the
sign warn of danger or hazardous
condition.
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9-9-21(c)(1)(C)

Garage Sale

One sign for a period not to
exceed 10 days, no more than
twice a year. Limited to total
signage allowed for the parcel.
Eliminated the requirement that
the sign advertise a garage sale.

9-9-21(c)(1)(D)

Lost animal

One sign for a period not to
exceed 10 days. Limited to total
signage allowed for the parcel.
Eliminated the requirement that
the sign be for a lost animal.

9-9-21(c)(1)(E)

Noncommercial

Changed “work of art” to “sign” .

9-9-21(c)(1)(G)

Real Estate

When a property is offered for
sale, one temporary non-
illuminated sign. This sign does
not count against the allowable
sign area.

9-9-21(c)(1)(M)

Cottage foods

Added a clarification that there is
no limitation on the content of the
sign.

9-9-21(d)(1)(B)(2)

Awning signs

Added a provision allowing an
awning sign up to 24 inches in
height the BVRC.

9-9-21(d)(4)

Construction signs

Eliminated content requirements
for construction signs. Added a
requirement that the sign be
posted by a licensed contractor on
a site at which the contractor is
working.

9-9-21(d)(8)

Political signs

Eliminated the content
requirement for political signs.
They are still limited to election
season and size limits.

9-9-21(d)(12) Subdivision Eliminated the content
requirement and replaced it with
a time limitation.

9-9-21(k)(4)((D City Manager Approval Added a provision prohibiting the

city manager from considering a
sign’s content.

9-9-21(m)(10)(C)

Construction Standards

Changed “warning” signs to
“site” signs to eliminate content-
based restriction.

9-16-1 Definitions Eliminated definitions of
construction sign and real estate
sign and amended definition of
political sign.

ATTACHMENT

Attachment A — Proposed Ordinance
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Attachment A - Proposed Ordinance

ORDINANCE NO. 8111

AN AMENDING CHAPTER 9-9-21, “SIGNS,” BY ELIMINATING ANY
CONTENT-BASED RESTRICTIONS AND AMENDING THE RESRICTION
ON AWNING SIGNS TO ALLOW AWNING SIGNS IN THE BOULDER
VALLEY REGIONAL CENTER TO INCLUDE LETTERS OF NOT
GREATER THAN TWENTY-FOUR INCHES IN HEIGHT AND SETTING
FORTH RELATED DETAILS.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BOULDER,

COLORADO:

9-9-21.

Section 1. Section 9-9-21 is amended to read as follows:

- Signs.

(a) Application and Legislative Intent:

(1)

2)

Application of Section: This section applies only to signs erected on private property by
the owner or lessee in possession of that property, or by persons acting with the
permission or at the request of the owner or lessee. It applies only to signs which are
visible beyond the boundaries of the property upon which they are located. There are
two exceptions to this rule which are most conveniently included in this section: signs
erected on private property as part of a sign program which was a condition of approval
of development under this title; and signs on private vehicles located on public property.
This section does not apply to a sign carried by a person, whether on public or private
property. This section does not apply to signs, other than those on vehicles, on public
property.

Intent: The purpose of this section is to protect the health, safety, and welfare of the
residents of the city by regulating the design, construction, and installation of private
signs in the city. The city council recognizes that signs are necessary means of visual

communication for the public convenience and that businesses and individuals have the

0- 8111 (Sign) - 15t-332
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Attachment A - Proposed Ordinance

right to identify themselves and convey messages by using signs that are accessory and
incidental to the use on the premises where the signs are located. In this section the
council intends to provide a reasonable balance between the right of a business or an
individual to identify itself and to convey its message and the right of the public to be
protected against the visual discord that results from the unrestricted proliferation of
signs, especially off-premises billboards. The ability to convey messages by signs is
important to the proper and efficient functioning of society. However, the natural desire
to speak more "loudly" through signs which are more numerous, larger, higher, and
closer to the street than the signs used by one's neighbors and competitors requires a set
of rules applicable to all similarly situated. With a level playing field the community as
a whole benefits and no individual is disadvantaged in communicating. The council also
intends by this section to ensure that signs are compatible with adjacent land uses and
with the total visual environment of the community and that the value of nearby
property and the economic health of the community as a whole are protected from
visual blight. Another purpose of this section is to protect the public from hazardous
conditions by prohibiting signs that: are structurally unsafe, particularly in light of the
unique wind hazards in the city, obscure or distract the vision of motorists, or compete
or conflict with necessary traffic signs and warning signals. In adopting this section, the
council recognizes that the size of signs that provide adequate identification in
pedestrian-oriented areas differs from that necessary in vehicular-oriented areas where

traffic is heavy, travel speeds are greater, and required setbacks are greater.

(A) The city council recognizes that since the sign code was originally enacted in 1971,

most nonconforming signs have been eliminated through attrition and through the

0- 8111 (Sign) - 15t-332
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Attachment A - Proposed Ordinance

amortization provision of chapter 48 of the Revised Code of the City of Boulder,
Colorado 1965. But nonconforming signs may enter the city as it annexes
developed land, and code changes may make conforming signs nonconforming.
The council recognizes that permitting the continuation of such nonconforming
signs provides an unfair competitive advantage over persons whose signs conform
to the section requirements and intends that signs that do not conform with this
section be eliminated as expeditiously as practicable to protect the public safety and

welfare and the visual environment.

(B) The city council recognizes the right of residents of the city to fully exercise their
right to free speech by the use of signs containing noncommercial messages that are
subject to minimum regulations regarding size, number, structural safety and visual

setbacks.

(C) The city council finds that certain types of signs are not appropriate for regulation

by permit under this section because they:

(1) Would not create a structural safety or traffic safety hazard;

(1)) Would promote public safety or the dissemination of public information;
(111) Would not give rise to aesthetic or traffic concerns;

(iv) In the case of art, are deemed a privilege of individual creative expression;

(v) In the case of other noncommercial signs, are accessory to the exercise of first

amendment rights;

(‘q' ) 1 1 1 " " "
2

0- 8111 (Sign) - 15t-332
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Attachment A - Proposed Ordinance

(vix)  With respect to permitted private traffic signs, the council finds that such

signs serve a compelling governmental interest in the safe movement of traffic
in private parking lots and drives and serve a function which cannot effectively

be served in any other manner;

(viixt) With respect to signs required by law, the council finds that the law
requiring the sign is sufficient regulation of the sign, and that it is inappropriate
for the government to require a sign to be posted but count it against allowable
private signage, and that such signs by definition serve a compelling
governmental interest in a site-specific manner which cannot otherwise be

served as effectively;

(*H')_ A1th

(vxiil) With respect to permitted utility warning signs, the council finds that the
dispersed nature of utility lines throughout all the community does not lend

itself to the property by property regulation otherwise used in this code, and

0- 8111 (Sign) - 15t-332
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Attachment A - Proposed Ordinance

that warning of the location of utilities and of their hazards so that persons will
not be injured thereby, so that fire, police, and other public emergency services
may be conducted expeditiously and safely, and so that the essential public
functions served by such utilities will not be impaired constitutes a compelling

governmental interest and requires a different form of regulation;

(vxiv) With respect to permitted vehicular signs, the council finds that regulation
of bumper stickers and other forms of personal expression is inappropriate in a
free and highly mobile society and that such signs are ordinarily small,
whereas regulation of commercial signs on motor vehicles, which the council
finds are often large, is appropriate for those who have chosen to engage in
commerce within the City and serves a substantial governmental interest in

aesthetics and traffic safety;

(x¥) With respect to permitted window signs, the council finds that such signs
present no structural hazards and provide a method by which messages may be
displayed on short notice by the property owner or tenant as that person
perceives the need to communicate without need for any government role in
the protection of the broader public interest, and that within the limitations
given have not and will not cause aesthetic blight or traffic hazards of the sort

unacceptable to the community; and

(xv1)  With respect to signs on bicycles, the council finds that the use of signs on
bicycles will not cause aesthetic blight or traffic hazards of the sort
unacceptable to the community and will service a substantial governmental
interest by reducing the cost of an environmentally beneficial transportation

0- 8111 (Sign) - 15t-332
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Attachment A - Proposed Ordinance

option that will relieve vehicular congestion, reduce greenhouse gas emissions

and improve public health by providing opportunities for exercise; and

(D) Council finds that commercial signs towed over the City by aircraft are a

distraction to motorists, pedestrians, and other users of the public streets and ways,

and impair traffic safety, and constitute unfair competition for earthbound

0- 8111 (Sign) - 15t-332
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Attachment A - Proposed Ordinance

advertisers who comply with the City's sign code when made by multiple passes
over the City, and therefore are detrimental to the health, safety, and welfare of the
people of the City, and urges the Federal Aviation Administration to place suitable
restrictions upon any certificate of waiver to prohibit towing such signs over the

City.

(b) Prohibitions and Prohibited Signs:

(1)

2)

€)

Conformity With Sign Code Required: No person shall display, construct, erect, alter,
use, or maintain any sign in the City except in conformance with the provisions of this
section. No person shall display, alter, use, maintain, or enlarge any legal,
nonconforming sign except in conformity with the provisions of this section. No person
shall perform or order the performance of any act contrary to the provisions of this

section or fail to perform any act required by the provisions of this section.

Sign Permit Required: Except as provided in subsection (c¢) of this section, no person
shall display, construct, erect, alter, or relocate any sign without first applying to the

city manager and obtaining a permit under this section.

Specific Signs Prohibited: No person shall erect, install, post, display, or maintain any

of the following signs:
(A) Animal: A sign that involves the use of a live animal.

(B) Flashing: A sign with lights or illuminations that flash, move, rotate, scintillate,
blink, flicker, vary in intensity, vary in color, or use intermittent electrical

pulsations.

(C) Height: A sign twenty-five feet or more above the ground level.
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(D) High Window: A window sign exceeding four square feet in area twelve feet or

more above the ground level.
(E) Mluminated: An illuminated sign with any of the following characteristics:

(1) A beam or ray of light used to illuminate the sign shines directly from the sign

onto the surrounding area.

(i1) Direct or reflected light from any light source associated with the sign creates a
traffic hazard or distraction to operators of vehicles or pedestrians on the

public right-of-way.

(ii1) The sign is directly illuminated and is in a residential or an agricultural zoning

district.

(iv) If a sign is indirectly or internally illuminated and is in a residential or an
agricultural zone, the illumination may not continue between the hours of
11:00 p.m. and 7:00 a.m., unless the illumination is required for safety

purposes.

(v) No illuminated sign visible from and located within three hundred feet of any
property in a residential zoning district may be illuminated between the hours
of 11:00 p.m. or one-half hour after the use to which it is appurtenant is closed,
whichever is later, and 7:00 a.m.; but this time limit does not apply to any light

primarily used for the protection of the premises or for safety purposes.

(F) Ilusion: A sign with optical illusion of movement by means of a design giving the
illusion of motion or changing of copy, including, without limitation, a sign that

presents a pattern capable of reversible perspective.
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Moving: A sign with visible moving, revolving, or rotating parts or visible
mechanical movement of any description or other apparent visible movement
achieved by electrical, electronic, or mechanical means, except for gauges and dials
that may be animated to the extent necessary to display correct measurement.
Electronic signs which change the message not more than once per minute are
considered copy changes and not prohibited moving signs. Vertical rotating
cylindrical signs, in which the text or graphic is on the surface of the cylinder, and
nothing beyond the radius of cylinder surface rotates, whose rotating part does not
exceed twelve inches in diameter and thirty inches in height, are not considered

prohibited moving signs.

Non-Appurtenant or Off-Premises: An off-premises commercial sign not
appurtenant and clearly incidental to the principal use of the property where

located.

Obstructing: A sign or sign structure that obstructs or interferes in any way with
ingress to or egress from or use of any standpipe, fire escape, required door,
required window, or other required exit way; or any sign that obstructs any window
to such an extent that light or ventilation is reduced to a point below that required

by any provision of this code or other ordinance of the City.
Projected Image: A sign that incorporates a projected image.

Roof: A roof sign, except as specifically permitted by subsection (d)(11) of this

section.
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(L) Sound: A sign or building that emits any sound, except for a noncommercial

signwerk-ef-art located in a zoning district other than an agricultural or a residential
district, which may emit noncommercial human voice or music recordings which
do not exceed fifty dBA, measured at the nearest property line, between 8:00 a.m.

and 6:00 p.m.

(M) String of Lights: A string of light bulbs used in connection with commercial
premises for commercial purposes and attached to or suspended from a structure.
This prohibition does not apply to a string of lights in a window for which a permit
has been issued under subparagraph (d)(14)(I) of this section, concerning wall

signs.

(N) Traffic Vision Obstruction: A freestanding sign or sign structure between a height
of two and one-half feet and ten feet above the street elevation, other than a pole
twelve inches or less in cross-sectional area, within the corner triangular areas

described in Section 9-9-7, "Sight Triangles," B.R.C. 1981.

(O) Unsafe: A sign or structure that constitutes a hazard to safety or health including,
without limitation, any sign that is structurally inadequate by reason of inadequate
design, construction, repair, or maintenance, is capable of causing electrical shock
to persons likely to come into contact with it, or has less than three feet horizontal
or eight feet vertical clearance from overhead electric conductors that are energized

in excess of seven hundred fifty volts.
(P) Vehicular: A sign displayed on a motor vehicle if:

(1) The vehicle is not in operable condition;
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(i) The sign is roof-mounted and has more than two faces or any face exceeds four

square feet in area;
(ii1) More than two signs are mounted on the roof of the vehicle;

(iv) The sign, if not roof-mounted, is not painted on or securely affixed on all edges

to the surface of the side of the body of the vehicle;

(v) The principal use of the vehicle at the time of the display is for display of the
sign;
(vi) It is a commercial sign which does not identify the owner of the vehicle or a

good or service which may be purchased from the owner;

(vii) It is a commercial sign and the vehicle is not being operated in the normal

course of business;

(viii) It is a commercial sign and the vehicle is not parked or stored in the normal
course of business in an area appropriate to the use of the vehicle for delivery

or another commercial purpose; or

(ix) It is a commercial sign and the vehicle, if parked on private property, is not
parked within the setback requirements of this section, unless no other

reasonable provision can be made for such parking.

(x) Itis a specific defense to a charge of violation of subparagraph (b)(3)(P)(vi) of
this section that the vehicle was licensed by the Colorado Public Utilities
Commission for the commercial transportation of passengers, or was engaged

in such transportation but was exempt from such licensure.

0- 8111 (Sign) - 15t-332

Agenda Item 3K Page 17



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Attachment A - Proposed Ordinance

(Q) Wind: A wind sign, except as permitted for flags in subparagraph (c)(1)(B) of this
section, or in a residential or agricultural zone as permitted in subparagraph

(c)(1)(I) of this section.
(R) Bicycles: A sign displayed on a bicycle if:
i.  The bicycle is not in operable condition; or
ii. The signs exceed two square feet in area.
(c) Signs Exempt From Permits:

(1) Specific Signs Exempted: The following signs are permitted in all zoning districts and
are exempt from the permit requirements of this section, but shall in all other respects

comply with the requirements of this code except as expressly excepted below:

(A) Construction_site signs-Warning: A sign not exceeding sixteen square feet erected

by a licensed construction contractor on property on which it is working-te-warn-of

danger—or—hazardeus—eenditions. Such sign is also exempt from the setback,

limitation on number of freestanding signs, and total sign area regulations of this

section.
(B) Flags: Up to three different flags per property, subject to the following restrictions:
(1) The total area of all flags shall not exceed seventy square feet;

(i1)) The area of each such flag shall be exempt from the sign area limitations of
paragraph (d)(2) of this section, but shall not exceed forty square feet, with no

one dimension of any flag greater than eight feet;
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(ii1) The flag pole or other structure on which such a flag is displayed shall be
treated as part of any building to which it is attached for all height

computations and not as an appurtenance or a part of the sign;

(iv) No freestanding flagpole shall exceed twenty feet in height outside of the
principal building setbacks or thirty-five feet in height within the principal

building setbacks; and

(v) No flag bearing an explicit commercial message shall constitute an exempt

flag.

(C) Garage Sale: One garagesale-sign per property in an agricultural or residential
district placed on private property owned or leased by the person holding athe
garage sale, for a period not to exceed ten consecutive days and not more than
twice in a calendar year. The sign must be within the total signage permitted for the

parcel. _This provision does not restrict the content of the sign.

(D) Lost Animal: One lestantmal-sign per property placed on private property with the
permission of the owner for a period not to exceed ten consecutive days, in an
agricultural or residential district and within the total signage permitted for such

parcel. This provision does not restrict the content of the sign.

(E) Noncommercial: A sign werk—ef—art-that in no way identifies or advertises a
product, service, or business or impedes traffic safety, a political sign, or any other

noncommercial sign.

(F) Private Traffic: A private traffic directional sign guiding or directing vehicular or

pedestrian traffic onto or off of a property or within a property that does not exceed
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three square feet per face in area and six feet in height, does not contain any
advertising or trade name identification, and is not illuminated, internally
illuminated, or indirectly illuminated. But a private traffic control sign that
conforms to the standards of the state traffic control manual defined in subsection
7-1-1(a), B.R.C. 1981, may exceed three square feet per face in area but shall not
exceed seven square feet per face or eight feet in height. Such sign also is exempt
from the setback, limitation on number of freestanding signs, and total sign area

regulations of this section.

(G) Real Estate: At any time that a property is offered for sale or rent, Oone temporary,

non-illuminated real-estate-sign per property or per dwelling unit street frontage, set
back at least eighteen inches from the nearest public sidewalk, that does not exceed
six square feet per face in area and a total of twelve square feet in area and four feet
in height in the RR, RE, RL, RM, RMX, RH, and MH zones or sixteen square feet
per face and a total of thirty-two square feet in area and seven feet in height in any
other zone, but only if the sign remains in place no more than seven days after sale
or rental of the subject property. The area of such a sign shall not be deducted from
the allowable sign area or number of freestanding signs for the building or business
unit. If the property owner or tenant is not using this real estate sign allowance,
such person in possession of the property may place a noncommercial sign
conforming towith—these limitations in lieu of such a real estate sign. _This

provision does not restrict the content of the sign.

(H) Sign Required by Law: A sign required or specifically authorized for a public

purpose by any federal, state, or city law of any type, including, without limitation,
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the number, area, height above grade, location or illumination authorized by the
law under which such sign is required or authorized. But no such sign may be
placed in the public right-of-way unless specifically authorized or required by law.
Except for a warning sign or barricade of a temporary nature, any such sign shall be
securely affixed to the ground, a building, or another structure. So much of such a

sign as is required by law also is exempt from all other provisions of this section.

Residential Wind Sign: A wind sign in a residential or an agricultural zone, within
the limitations set forth in subsection (d) of this section, notwithstanding the

prohibition of subparagraph (b)(3)(Q) of this section.

Utility Warning: A sign not exceeding sixteen square feet erected by a public utility
within a utility easement on property on which it is working to warn of danger or
hazardous conditions or to indicate the presence of underground cables, gas lines,
and similar devices. Such a sign also is exempt from the setback, limitation on

number of freestanding signs, and total sign area regulations of this section.
Vehicular: A sign displayed on a motor vehicle if not prohibited by this section.

Window: A non-illuminated window sign of no more than four square feet in area
and placed no more than twenty-five feet above finished grade, if the total area of
such signs fills less than twenty-five percent of the area of the architecturally
distinct window, and such signs do not exceed twenty-five percent of the total
allowable sign area for the building or business unit. The area of a window sign not
exempt from permit requirements under this subparagraph is calculated as a part of

and limited by the total allowable sign area for the premises.
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(M) Cottage Foods and Fresh Produce Signs. On any premises meeting the
requirements of Chapter 6-17, a sign meeting the size restrictions applicable to

residential detached dwellings in Table 9-13 of this section. This provision does not

restrict the content of the sign.

(2) Copy Change and Maintenance: No permit is required for copy changes or maintenance
on a conforming sign if no structural changes are made. This exception does not apply
to copy changes in signs covered by a private sign program as specified in subsection

(k) of this section.
(d) Size Limitations and Other Rules for Certain Signs:

(1) Awning: An awning sign that extends more than fifteen inches beyond a wall of a

building shall comply with the following conditions:

(A) The total area of such awning sign may not exceed the lesser of one hundred fifty
square feet or one square foot of sign area for every linear foot of awning length.
Awning length is that portion of the awning that is parallel to the building wall on

which it is located.

(B) No awning sign may project above, below, or beyond the face of the architectural
projection on which it is located, except for an awning sign that meets the

following standards:

(1) An awning sign may project horizontally beyond the face of a marquee or
canopy no more than twelve inches, measured from the bottom of the sign, if
necessary to accommodate the letter thickness and required electrical

equipment;
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(1)) An awning sign composed entirely of individual opaque alphanumeric

characters twelve inches or less in height, or for any awning sign in the

Boulder Valley Regional Center twenty-four inches or less in height, may

project above the point at which they are attached to the marquee or canopy by

no more than the height of the character plus two inches;

(ii1) The canopy or marquee to which the awning sign is attached must be located

over an entry to the building; and

(iv) The awning sign shall be substantially parallel with the building wall to which

the canopy or marquee is attached.

(C) Awning signs that extend fifteen inches or less from a wall of a building shall be
considered to be wall signs, subject to the requirements of paragraph (d)(14) of this

section.

(D) Permission to construct, install, and maintain an awning sign over the public right-
of-way must be obtained from the city manager pursuant to section 4-18-3,
"Sidewalk Banner or Awning Permit Required," B.R.C. 1981, prior to the issuance

of the sign permit.

(E) For purposes of determining projection, clearance, height, and materials, an awning
sign shall be considered a part of and shall meet the requirements for a marquee,
canopy, or awning, as specified in the city building code, chapter 10-5, "Building

Code," B.R.C. 1981.
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(F) If an awning sign is located on a marquee, canopy, or awning and is internally
illuminated through translucent material, the entire illuminated area of the awning

or awning sign shall be included in the calculation of the area of the sign.

Banner: A banner is permitted for any permitted use in a business or industrial zoning
district if the person wishing to display such sign applies therefore and obtains a permit,
but such sign may be displayed for a maximum period of thirty consecutive days at the
same location, one time during the first year of such use by the occupant. The area of
the single sign permitted under this exception shall not exceed fifty square feet in total
area and shall not exceed twenty feet in height, including, without limitation, the
appurtenance on which the banner is displayed. Such a sign shall be firmly attached on

at least all four corners.
Downtown Pedestrian District:

(A) An application for a permit for a sign to be located in the downtown pedestrian
district, as shown on the map in appendix E, "Downtown Pedestrian District," of
this title, and which otherwise complies with all applicable provisions of this
section and is not exempted under subparagraph (d)(3)(B) of this section shall be
presented by the city manager to the downtown management commission for
comment. The downtown management commission shall return the application
within ten working days to the manager with its comments. The manager shall
forward the comments to the applicant, who may resubmit the application to the
manager in its original form or as amended based upon the downtown management
commission's comments. If the downtown management commission fails to give its

comments to the manager by the ten-working-day deadline, or if the applicant
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resubmits the original application unaltered after considering the downtown
management commission's comments, the manager shall issue the permit. If the
application is resubmitted with amendments, the manager shall issue the permit if
the amended application still complies with all other applicable provisions of this

section.

Sign permit applications which meet the following criteria are exempt from the
downtown management commission comment procedure of subparagraph (d)(3)(A)

of this section:

(1) The top of the sign is located no higher than the windowsill level of the second

story of the building;
(i) The sign is not internally illuminated;

(ii1) If the sign is indirectly illuminated the light source must not be visible to
pedestrians on public property, and all mounting hardware and electrical

ducting must be concealed or integrated into the sign design;
(iv) If the sign is illuminated by neon, it does not exceed four square feet in area;
(v) The sign is not painted directly on the wall of a structure;
(vi) The sign uses a commercially available typeface;
(vii) The sign is rectangular or circular;

(viii)  The sign is composed of colors from a palette approved by regulation by

the downtown management commission; and
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(ix) If a freestanding sign, it does not exceed seven feet in height or twenty square

feet in area per sign face.

Construction_site: A sign erected by a licensed contractor at a construction site at which

the contractor is working identifying—the—type,—duration,—and—responsible—party—of
construction-of-a-preperty-in any zoning district is permitted only if it is:

(A) Limited to a freestanding, wall, or window sign or signs not exceeding thirty-two
square feet in total area and sixteen square feet per face and seven feet in height,
with no riders or attachments in nonresidential zones, and twelve square feet in
total area and six square feet per face and four feet in height in residential zones.

Such signs are exempt from the sign area regulations of this section;

(B) Displayed only on the property to which the sign pertains, and no more than one

such sign per street upon which the property has frontage; and

(C) Displayed only for the duration of construction for which a building permit has

been obtained until issuance of a certificate of occupancy.

(D) A construction site sign may be erected only if an exempt real estate sign is not

displayed on the same property.

(E) Each construction site shall identify the type, duration and responsible party for the

construction site.

Fence-Wall: A sign displayed upon a fence, or upon a wall that is not an integral part of
a building or that is used as a fence, shall be erected or mounted in a plane parallel to
the fence or wall and shall not extend above the top of the fence or wall or project more

than fifteen inches from the face of the fence or wall. Such sign is subject to all
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requirements of this section applicable to freestanding signs, including, without
limitation, maximum area per sign, maximum sign height, minimum setback, and

number of permitted signs.
(6) Freestanding:

(A) A freestanding sign in any zoning district shall be set back the following distances,

and no point on any such sign may extend beyond the required setback line:

(1) Except in BMS, DT, and MU-1 districts, a sign up to and including seven feet
in height shall be set back ten feet from any property line adjacent to a street.
In the BMS, DT, and MU-1 districts, no setback is required for such a sign, but
no sign may be located within eighteen inches of a public sidewalk or obstruct
the view of motor vehicle operators entering or leaving any parking area,

service drive, private driveway, street, alley, or other thoroughfare.

(i1) A sign over seven feet in height shall be set back at least twenty-five feet from

any property line adjacent to a street in all zones.

(111) No sign in a business or industrial district may be located less than twenty-five

feet from any adjacent residential zoning district line.

(B) In addition to any other permitted signs on the property, no more than one

freestanding sign may be maintained for each street frontage of the property.

(C) If a property has more than one street frontage, the freestanding sign permitted for
each frontage must be located adjacent to that frontage, and the minimum
permissible horizontal distance between freestanding signs on the same property is

seventy-five feet.
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Except as otherwise provided in subparagraph (d)(6)(K) of this section, the
maximum permissible total area of any freestanding sign is one hundred square
feet; and the maximum permissible area of any one face of any freestanding sign is
fifty square feet. For buildings with a linear frontage of less than or equal to one
hundred feet, the maximum permissible sign area of all freestanding signs on a
property is one and one-half square feet of sign area for every linear foot of
building frontage up to a maximum of one hundred square feet per sign and fifty
square feet per face. For a building with a linear frontage greater than one hundred
feet, the allowable sign area for freestanding signs shall be deducted from the total

allowable sign area for all signs for the building.

Unless otherwise specified in subsection (e) of this section, the maximum
permissible height of freestanding signs is the lesser of: twenty-five feet or one and
one-fourth times the height of the principal building on the property where the sign

1s located.

The horizontal distance between freestanding signs on adjacent properties must be

not less than the height of the taller sign.

The area of the support structure of a freestanding sign is counted in the total area
of the sign to the extent that the support structure exceeds the minimum required
for the support of the sign. But if the sign is less than seven feet in height, a plain

pedestal for a freestanding sign shall not be counted in the total area of the sign.

A flag on flagpole shall not be subject to this paragraph, but shall be regulated as

set forth in subparagraph (c)(1)(B) of this section.
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Supports for a freestanding sign shall be designed in accordance with the
requirements of this code and shall not be placed upon any public right-of-way or
public easement, except pursuant to the terms of a lease to the adjacent property

owner.

Where a freestanding sign is located in a vehicular parking or circulation area, a
base or barrier of concrete or steel, not less than thirty inches high, shall be

provided to protect the base of the sign from damage by vehicles.

The maximum total sign area for freestanding signs may be increased by one-third
when such signs are located adjacent to the following major streets or specified

portions thereof:

(i) Arapahoe Avenue - from 28th Street to the east city limits;

(i) Baseline Road - from Broadway to Foothills Parkway;

(111) 28th Street - from Arapahoe Avenue to Iris Avenue;

(iv) 30th Street - from Arapahoe Avenue to the Diagonal Highway;
(v) 63rd Street - from the north city limits to the south city limits; and
(vi) Lookout Road - from the west city limits to the east city limits.

But the increased sign area permitted in this subparagraph does not include any

increase in sign height.

All freestanding signs located within two hundred fifty feet of the nearest right-of-

way line of Foothills Parkway (Colorado State Highway 157) or Pearl Parkway east
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of Foothills Parkway and visible from such parkway shall be further limited to a

maximum height of twelve feet.

(7) Historic District or Building: In addition to satisfying the provisions of this section,
signs installed or maintained on a historic building or in a historic district must comply

with the provisions of chapter 9-11, "Historic Preservation," B.R.C. 1981.

(8) Noncommercial Nonresidential: A noncommercial sign, including, without limitation, a
work of art or a political sign in all nonresidential zoning districts that does not impede
traffic safety is exempt from the total sign area and setback limitations of this section,

except the following:

(A) Noncommercial freestanding, projecting, suspended, and awning signs are subject

to the total sign area and setback limitations of this section.

(B) Prior to placing a noncommercial wall sign of more than nine square feet in area on
an exterior wall, the building owner shall give thirty calendar days' notice to the
city manager by delivery or by first class mail, effective on mailing, including the
building address and a colored representation of the sign. The city manager may
comment on the sign but shall have no power to prevent it from being placed on the

building wall.

(C) Noncommercial signs on temporary construction barriers not located in the public
right-of-way shall be deemed not to be wall or freestanding signs subject to
regulation under this section during that period of time for which a building permit

for the property which necessitated the barrier is valid.
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(9) Noncommercial Residential: A noncommercial sign, including, without limitation, a
work of art or a political sign, in all residential zoning districts, that does not impede
traffic safety is exempt from the total sign area and setback limitations and wind sign

prohibitions of this section, subject to:

(A) Noncommercial signs shall be set back at least eighteen inches from any public
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sidewalk adjacent to a street or from the curb or outer edge of the roadway if there

1s no such sidewalk.

(B) Noncommercial signs within twenty-five feet of any public sidewalk adjacent to a

street, or thirty feet of the curb or outer edge of the roadway if there is no such
sidewalk, shall not exceed seven feet in height or thirty-two square feet in total
area, with no face larger than sixteen square feet, and there shall be only one such
sign. However, during a political campaign from the time a candidate is nominated
for electoral office or nominated or certified for a primary election, or a recall
election date is set, until the day after the election,-and from the time an initiative or
referendum or other measure to be voted upon by the electors is placed on the

ballot until the day after the election, and from one month prior to a caucus this

limit of one noncommercial residential sign in the setback shall not apply-te-signs

otffietals;—or—the passage—ordefeat-of such-measures. These eleetten—signs in the

setback in excess of the one otherwise permitted may not exceed twelve square feet

in total area per sign, with no face larger than six square feet.

(C) There are no setback, number, or area limitations in residential zoning districts for

noncommercial signs which are set back farther than twenty-five feet from the
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property line. If a side of a residential building is closer than thirty feet to the public
sidewalk, or thirty-five feet to the curb or outer edge of the roadway if there is no
such sidewalk, then that area within five feet of such building side shall be
excluded from the restrictions of subparagraph (d)(9)(B) of this section, if

applicable.

(D) Reference in this paragraph to sidewalks, curbs, and roadway edges does not
authorize placement of signs off premises on public property or in the public right-

of-way.
(10) Projecting: A projecting sign shall comply with the following conditions:

(A) Signs projecting over public property may not project more than thirty-six inches
from a wall of a building, and the maximum permissible total area for such a sign is

the lesser of:

(1) One square foot of sign area for each linear foot of frontage of the building

upon which such sign is displayed; or

(i1) Eighteen square feet per sign, with no face of the sign exceeding nine square

feet.

(B) Signs projecting over private property may not project more than six feet from a
wall of a building nor beyond the minimum required building setback line and may
not exceed twenty-four square feet in total area, and no face of a sign shall exceed

twelve square feet.

(C) Projecting signs must have a minimum clearance above the sidewalk of eight feet

and may not extend twelve feet or more above the sidewalk nor above the roof line.
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(D) Any end panel on a projecting sign is considered a face of the sign and included in

the area of that sign if the end panel is twelve inches or more in width.

(E) No more than one projecting sign may be maintained per tenant space frontage at
the ground level of a building. The minimum horizontal distance between

projecting signs on a building shall be twenty-five feet.

(1T)Roof: A sign may be erected upon or against the side of a roof having an angle of forty-
five degrees or more from the horizontal, but must be architecturally integrated with the
building and roof by a dormer or similar feature. Such a sign is a wall sign and must
comply with the provisions of paragraph (d)(14) of this section concerning wall signs,
and must not project more than a total of fifteen inches horizontally, measured at the

bottom of the sign, from the side of the roof upon which it is displayed.

(12) Subdivision: In addition to other such signs that may be allowed, signs erected at the
time of identifying—a subdivision of a property in any zoning district may be issued a

sign permit if they comply with the following:

(A) A freestanding, wall, or window subdivision sign not exceeding thirty-two square
feet in total area and sixteen square feet per face, not exceeding seven feet in
height, and set back at least ten feet from any public right-of-way, with no riders or

attachments;

(B) Displayed only on the subdivision for which a subdivision plan has been filedte

which-the-stgnpertains, no more than one such sign per street frontage, and with a

minimum distance between such signs in a single subdivision or property of one

thousand feet;
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(C) Displayed on or after the date of filing of the subdivision plan and removed within
two years from the date of issuance of the first building permit in the subdivision or
within thirty days from the time that seventy-five percent of the properties or

dwellings in the subdivision or filing thereof have been sold, whichever is sooner.

(13) Suspended: A suspended sign may not exceed ten square feet in total area or five square
feet per face; may not project beyond the outside limits of the architectural projection to
which it is attached; and shall have a minimum clearance above the sidewalk of eight
feet. The minimum permissible horizontal distance between suspended signs is fifteen

feet.
(14) Wall: A wall sign shall comply with the following conditions:

(A) The total area of all wall signs on a face of a building may not exceed fifteen
percent of the area of that portion of the building face between ground level and the

roof line or a line twenty-five feet above grade level, whichever is less.

(B) The total area of all wall signs on an architecturally distinct wall, where two or
more such walls form a face of a building, shall not exceed twenty-five percent of

such wall.
(C) No part of a wall sign may be located more than twenty-five feet above grade level.

(D) No wall sign may be attached to or displayed against any parapet wall that does not
extend around the entire perimeter of the roof enclosed by the parapet. No sign on
such a parapet wall may extend more than twenty-four inches above the roof
elevation immediately behind the sign, unless approved as part of a site review

under section 9-2-14, "Site Review," B.R.C. 1981.
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No wall sign may extend above the roof line of a building except as permitted on a
parapet wall. No wall sign may be displayed on the wall of a mechanical room or
penthouse or other such enclosed space which is not habitable by the occupants of

the building.

The length of a wall sign shall not exceed seventy percent of the length of the wall

or the width of the leased space of the wall on which it is located, whichever is less.

The lettering height for wall signs located within two hundred fifty feet of the right-
of-way of Foothills Parkway (Colorado State Highway 157) or Pearl Parkway east
of Foothills Parkway, and visible from such parkway, shall not exceed twenty-four

inches.

The lettering height for wall signs located within the B.V.R.C. and the BMS, MU-
3, DT, and BT-2 zoning districts shall not exceed twenty-four inches for single
lines of copy and a total of thirty-two inches for multiple lines of copy, and any

graphic symbol may not exceed thirty inches in height.

A string of lights which extends on or around the perimeter of a window is subject
to the following conditions: the linear length of a string of lights counts as fifty
percent of the allowable square footage for wall signs. The maximum linear length

of all strings of lights in windows cannot exceed ninety feet.

(e) Limitations on Area, Number, and Height of Signs by Use Module:

(1) Use Modules: The use modules set forth in section 9-6-1, "Schedule of Permitted Land

Uses," B.R.C. 1981, apply to this section, and the boundaries of such districts are
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determined by reference to the zoning map of the city and to interpretation of such map

under section 9-5-3, "Zoning Map," B.R.C. 1981.

(2) Maximum Sign Area Permitted: The maximum sign area permitted per property,
maximum area per sign face, maximum number of signs, and maximum height of
freestanding signs in the use modules in the city are as in Table 9-13 of this section,

except as modified by other provisions of this section.

TABLE 9-13: LIMITATIONS ON AREA, NUMBER, AND HEIGHT OF SIGNS BY USE

MODULE
Maximum
Maximum Sign Area Permitted Maximum Area | Maximum Number Height of
Per Property Per Sign Face Signs Permitted Freestanding
Signs
Residential and Agricultural Districts (RR, RE, RL, RM, RMX, RH, and A)
For detached dwelling uses: 4 square
2 square feet 1 per use 7 feet
feet
For attached dwelling uses: 32 square 1 per street
16 square feet 7 feet
feet frontage
For oth itted b 1
or other uses permitted by zoning 16 square feet 7 feet

1 per street
chapter 9-6, "Use Standards," B.R.C.
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1981: 32 square feet

For other uses permitted by special

review and for lawful nonconforming

uses: the lesser of 50 square feet or

the maximum sign area for the use in

the zoning district in which the use is

permitted by chapter 9-6, "Use

Standards," B.R.C. 1981

Public District (P)

The greater of: 15 square feet or %
square foot of sign area for each foot

of street frontage

Attachment A - Proposed Ordinance

frontage

The lesser of 1 per

16 square feet street frontage or 2 |7 feet
per use
1 per street
50 square feet for
frontage for
freestanding
freestanding signs.
signs. See
1 per ground level
subsection (d) of 7 feet

tenant for
this section for

projecting signs.
limits on other

No limit on other
signs

signs

Downtown, Mixed Use, and Business - Transitional Districts (BMS, BT, MU, DT)

Any use that is permitted in a residential zone shall be regulated as in the residential zoning
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districts

For any use not permitted in
residential zones, other than MU-3, in
addition to freestanding signs, as
permitted in paragraph (d)(6) of this
section, 1.25 square feet of sign area
for each linear foot of total building
frontage for the first 200 feet of
frontage, plus 0.5 square feet of sign
area for each foot of frontage

thereafter

Attachment A - Proposed Ordinance

See subsection (d)

of this section for

area restrictions

1 per street

frontage for

freestanding signs.

1 per ground level
tenant for
projecting signs.
No limit on other

signs

See paragraph
(d)(6) of this
section for
height

restrictions

Business - Community, Business - Commercial Services, Business - Regional, and Industrial

Districts not in the B.V.R.C. (BC, BCS, BR, IS, IG, IM, and IMS)

For any use permitted in residential
zones, as regulated in residential

zoning districts

In addition to freestanding signs, as

permitted in paragraph (d)(6) of this
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section, 2 square feet sign area for
each linear foot of total building
frontage for the first 200 feet of
frontage, plus 0.5 square foot sign
area for each linear foot of frontage,
except as provided in subparagraph

(d)(6)(D) of this section

Attachment A - Proposed Ordinance

area restrictions

Boulder Valley Regional Center and Regional Business Districts

section for
height

restrictions

Properties zoned BR-1 and properties located within the Boulder Valley Regional Center unless

zoned BT-1 or BT-2

For any use not permitted in
residential zones, in addition to
freestanding signs, as permitted in

paragraph (d)(6) of this section, 1.5

square feet of sign area for each linear |of this section for

foot of total building frontage for the
first 200 feet of each frontage, plus /2
square foot sign area for each

additional linear foot of each frontage
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See subsection (d)

area restrictions

1 per street

frontage for

freestanding signs.

1 per ground level
tenant for
projecting signs.
No limit on other

signs

See paragraph
(d)(6) of this
section for
height

restrictions
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(f) Computation of Signs and Sign Area:

(D

2

€)

(4)

©)

Regular Shape: In computing the area of a sign, this section shall be administered using
standard mathematical formulas for regular geometric shapes, including, without

limitation, triangles, parallelograms, circles, ellipses, or combinations thereof.

Irregular Shape: In the case of an irregularly shaped sign or a sign with letters or
symbols directly affixed to or painted on the wall of a building, the area of the sign is
the entire area within a single continuous rectilinear perimeter of not more than eight
straight lines enclosing the extreme limits of any writing, representation, emblem, or
any figure of similar character, together with any material or color forming an integral
part or background of the display if used to differentiate such sign from the backdrop or
structure against which it is placed, but if a freestanding sign structure is not a fence

which functions as such, the sign area shall be the area of the entire structure.

Sign Structures: In computing the area of a sign, the portion of the sign structure to be
included is that which is visible and viewed in the same plane as the sign face and

which is made a part of the background of the display.

More Than One Element: The total surface area of signs composed of more than one
sign element includes the vertical and horizontal spacing between each element of the

sign.

Three-Dimensional: For three-dimensional figure signs, the sign area is the total area,
projected on a vertical plane, of each side of the sign that is visible beyond the

boundaries of the property upon which the figure is located. For purposes of this
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paragraph, a figure is considered to have a side for each ninety degrees or part thereof

of visibility from a public right-of-way.

Attachments: Any temporary or permanent rider or attachment to a sign or sign

structure is included as part of the total sign area for the sign to which it is attached.

Two Faces: A sign is computed as having two display faces if the angle between two
faces is equal to or less than sixty degrees. If a sign has two or more display faces, the

area of all faces and all noncontiguous surfaces is included in determining the sign area.

Number of Signs: For the purpose of determining the number of signs that may be
subject to the provisions of this section, a sign shall be considered to be a single display
surface or display device containing elements clearly organized, related, and composed
to form a unit. Where elements are displayed in a random manner without an organized
relationship of elements or where there is reasonable doubt about the relationship of

elements, each element shall be considered to be a single sign.

One Use of Building Frontage: Building frontage used as the basis of determining
permitted sign area for one use may not be used again as the basis for determining the
permitted sign area for another use, but nothing in this paragraph shall be construed to
prohibit the additional use from erecting a sign that would otherwise be authorized by

the provisions of this section.

(10) More Than One Frontage: For the purpose of determining the total allowable sign area

for buildings with more than one frontage, the following criteria apply:

(A) If a building has more than one frontage, the maximum sign area for the building is

based on the total horizontal length of not more than two contiguous frontages; and
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(B) Signs may be located on any side of the building, but the total sign area on any one
side of the building may not exceed the area permitted on the basis of that frontage

considered independently of other frontages.
(g) Permits and Applications:

(1) The owner or tenant of property on which a sign is to be located or an authorized agent
thereof or a sign contractor licensed by the city shall apply for a sign permit in writing
on a form furnished by the city manager, shall sign the application, and shall pay the fee
prescribed in section 4-20-21, "Sign Contractor License Fees and Sign Permit Fees,"
B.R.C. 1981. There is no fee for signs placed by a homeowner on residential property,

for banners, or for exempt signs.

(2) The owner of a multi-tenant or multiple use property or an agent of the owner shall
apply for all sign permits for the property or shall develop a plan for apportioning
permitted sign area among tenants and file such plan with the city manager, in which

case each tenant may apply for a sign permit in conformity with the plan.
(3) The applicant shall submit the following information as part of the application:

(A) The name, address, and telephone number of the owner or persons entitled to

possession of the sign and of the sign contractor or installer;
(B) The street address or location of the proposed sign;

(C) Complete information required on application forms provided by the city manager,
including a site plan and elevation drawings of the proposed sign, copy of the

proposed sign, and other data pertinent to the application;
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(D) Plans indicating the scope and structural detail of the work to be done, including

details of all connections, guy lines, supports, footings, and materials to be used,

(E) Complete application for an electrical permit for all electric signs if the person

building the sign is to make the electrical connection; and
(F) Statement of the sign's valuation.

Within five working days of the date of the application, the city manager will either

approve or deny the application or refer it back to the applicant for further information.

No person issued a sign permit under this section shall change, modify, alter, or
otherwise deviate from the terms or conditions of the approved application or permit

without first requesting and obtaining approval to do so from the city manager.

If the sign conforms to all other applicable requirements of this section, no permit is

required for maintenance of the sign.

(h) Expiration of Permit:

(D)

2)

If a person to whom a permit is granted under this section has not commenced work on
the sign within sixty days from the date on which the permit was issued or if substantial
building operations under such permit are suspended for a period of 60 consecutive
days, the permit automatically expires, but the city manager may grant an extension of
the time limits provided in this paragraph for construction delays that are not the result
of willful acts or neglect by the permittee, upon a written request for such an extension

received by the manager before expiration of the permit.

The city manager shall not refund any permit fees paid under this section if any permit

is revoked pursuant to subsection (t) of this section, or expires under this subsection.
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(1) Inspections:

(1) In enforcing the provisions of this section, the city manager may enter any building,
structure, or premises in the city at reasonable times to perform any duty imposed by

this section.

(2) The city manager may require footing inspections on the day of excavation for a

freestanding sign.

(3) The city manager may require inspection of an electrical sign before its erection within

forty-eight hours after being notified that the sign is ready for inspection.

(4) A permit holder or agent thereof shall notify the city manager when a sign is complete
and ready for final inspection, which shall be no more than sixty days after work is

commenced.

(j) Licensed Sign Contractor Required to Install Signs: No person other than a sign contractor
licensed under chapter 4-21, "Sign Contractor License," B.R.C. 1981, shall install any sign

for which a permit is required under this section, except:

(1) A homeowner may install a sign on the premises of such person's residence, for which a
permit is otherwise required, if the homeowner obtains a permit and complies with all

requirements of this section other than that of licensed sign contractor installation.
(2) Banner signs for which permits are required.
(3) Window signs for which permits are required.

(k) Signs in Approved Site Review Developments:
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A sign located in an approved site review development shall conform to all
requirements of this section, including those of the district in which the property is
located, except for those subsections dealing with sign setbacks from property lines and
spacing between projecting and freestanding signs if alternative setbacks and spacing
are specifically shown on a site plan approved under section 9-2-14, "Site Review,"
B.R.C. 1981, or approved as part of a sign program for the site review project. In no
case may the total square footage for signage permitted under this section be increased

through a site review or sign program.

Sign lettering and graphic symbol height as specified in subparagraph (d)(14)(H) of this
section concerning wall signs may also be varied in accordance with paragraph (k)(1) of

this section.

If a condition of site review development approval requires a uniform sign program, the

following additional conditions shall apply:

(A) The owner or developer of the site review development shall submit a uniform sign
program to the city manager for approval prior to the issuance of any sign permits

within the planned unit development. Such program shall include, as a minimum:

(1) Type of sign permitted (wall sign, projecting sign, awning sign, window sign,

etc.).

(i1)) Type of construction (individual letters, cabinet, internal or indirect

illumination, etc.).

(111) Color.
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(iv) Size of sign (maximum height of letters, maximum length of sign, and

maximum size).
(v) Location of sign.

(B) The aggregate area of all signs and the size of any freestanding sign shall not

exceed that permitted in subsection (e) of this section.

(C) The owner or developer of the site review development shall notify all potential

tenants or property owners of the sign program at the time of sale or lease of the
property.
(D) The property owner or developer or an authorized representative shall review all

signs for compliance with the sign program prior to a tenant applying for a sign

permit and shall countersign the application signifying such compliance.

(E) The sign program may not be altered without written permission of the city
manager. In addition, no changes may be made without the written permission of a
majority of tenants whose existing signs are in compliance with the previously

established sign program.

(4) The city manager shall apply the following standards in approving or denying a sign

program or request to alter a sign program:
(A) All signs shall be in compliance with law;

(B) The program shall ensure a reasonable degree of sign uniformity and coordination

within the program area and will enhance the visual quality of the area;

(C) The program shall be simple, clear, and to the point;
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(D) The program shall limit the number of signs allowed for each tenant of the area;
(E) Signs shall be compatible with the area in color, shape, and materials;

(F) A color plan for signs is required,

(G) Signs are simple and clearly legible; and

(H) Freestanding signs are integrated in appearance with their surroundings; and

() The city manager shall not consider the content of the sign.

The city manager may write uniform sign program guidelines to serve as an example of

a sign program which meets the requirements of this subsection.

Structural Design Requirements:

(1)

2)

Signs and sign structures shall be designed and constructed as specified in this
subsection to resist wind and seismic forces. All bracing systems shall be designed and
constructed to transfer lateral forces to the foundations. For signs on buildings, the dead
and lateral loads shall be transmitted through the structural frame of the building to the
ground so as not to overstress any of the elements thereof. The overturning moment
produced from lateral forces may not exceed two-thirds of the dead load resisting
moment. The structural frame of the building or the anchoring of the sign shall be
adequate to resist uplift due to overturning. The weight of earth superimposed over
footings may be used in determining the dead load resisting moment, if it is carefully

placed and thoroughly compacted.

Signs and sign structures shall be designed and constructed in compliance with the city
building code, chapter 10-5, "Building Code," B.R.C. 1981, including all requirements

to resist seismic forces.
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Wind loads and seismic loads need not be combined in the design of signs or sign
structures. Signs shall be designed to withstand the loading that produces the larger
stresses. Vertical design loads, other than roof live loads, shall be assumed to be acting

simultaneously with the wind or seismic loads.

The design of structural members shall conform to the requirements of the city building
code, chapter 10-5, "Building Code," B.R.C. 1981. Vertical and horizontal loads exerted

on the soil shall not produce stresses exceeding those specified in the city building code.

The working stresses of wire rope and its fastenings shall not exceed twenty-five
percent of the ultimate strength of the rope or fastening. Working stresses for wind
loads combined with dead loads may be increased as specified in the city building code,

chapter 10-5, "Building Code," B.R.C. 1981.

(m) Construction Standards:

(1)

2)

€)

Signs and sign structures shall be securely built, constructed, and erected in conformity

with the requirements of this subsection.

Supports for signs or sign structures shall not be placed on property not owned or leased

by the sign owner.

Materials of construction for signs and sign structures shall be of the quality and grade
specified for buildings in the city building code, chapter 10-5, "Building Code," B.R.C.
1981. Plastic materials shall be those specified in the building code that have a flame
spread rating of 0-25 or less and a smoke density no greater than that obtained from the

burning of untreated wood under similar conditions when tested in accordance with the
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building code standards in the way intended for use. The products of combustion shall

be no more toxic than the burning of untreated wood under similar conditions.

All sign structures, except for construction signs, those signs specifically excepted in
subparagraphs (c)(1)(A), (c)(1)(E), (c)(1)(G), (c)(1)(H), (c)(1)(J), and (c)(1)(L) of this
section, window signs, and signs located inside buildings, shall have structural members
of heavy timber or incombustible material. Wall signs, projecting signs, and awning
signs shall be constructed of incombustible material, except as provided in paragraph
(m)(5) of this section or as specifically approved by the city manager. No combustible

materials other than approved plastic shall be used in the construction of electric signs.

Nonstructural elements of a sign may be of wood, metal, approved plastic, or any

combination thereof.

Members supporting unbraced signs shall be so proportioned that the bearing loads
imposed on the soil either vertically or horizontally do not exceed safe values. Braced
ground signs shall be anchored to resist specified wind or seismic loads acting in any
direction. Anchors and supports shall be designed for safe bearing loads on the soil for
effective resistance to pull-out amounting to a force of twenty-five percent greater than
the required resistance to a depth of not less than three feet. Anchors and supports shall
be guarded and protected when near driveways, parking lots, or similar locations where

they could be damaged by moving vehicles.

Signs attached to masonry, concrete, or steel shall be safely and securely fastened
thereto by means of metal anchors, bolts, or approved expansion screws of sufficient

size and anchorage to support safely the loads applied.
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Attachment A - Proposed Ordinance

(8) No anchor or support of any sign, except flat wall signs, shall be connected to or

supported by an unbraced parapet wall.
(9) Display surfaces in all types of signs shall be of metal or other approved materials.

(10)Signs intended for temporary placement of less than six months and which have no

electrical or other special features:

(A) If less than six square feet per face and under four feet in height, may be
constructed of any sturdy material and shall be anchored securely to the ground or a
building, fence, or other structure and may be supported by any suitable support

which will withstand the wind loading.

(B) A freestanding sign more than six square feet in area or four feet or more in height

shall have at least two supports pounded at least two feet into the ground.

(C) Construction warning-site signs placed over concrete or asphalt or other materials
into which posts may not conveniently be driven may instead be held in place by

weights sufficient to withstand the wind.

(11) The city manager may approve the use of any material if an applicant submits sufficient
technical data to substantiate such proposed use and if the manager determines that such

material is satisfactory for the use intended.

(12) Where any freestanding sign has a clearance of less than eight feet from the ground,
there shall be provided a barrier or other adequate protection to prevent hazard to

pedestrians and motorists.

(n) Electric Signs:

0- 8111 (Sign) - 15t-332
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(1) An electric sign shall be constructed of incombustible material. An electric sign shall be
rain tight, but service holes fitted with waterproof covers may be provided to each
compartment of such sign. All electric signs installed or erected in the city shall bear the

label of Underwriters Laboratories, Inc., on the exterior of the sign.

(2) No electric sign shall be erected or maintained that does not comply with the city

electrical code, chapter 10-6, "Electrical Code," B.R.C. 1981.

(3) No electric equipment or electrical apparatus of any kind that causes interference with
radio or television reception shall be used in the operation of an illuminated sign.
Whenever interference is caused by a sign that is unfiltered, improperly filtered, or
otherwise defective, or by any other electrical device or apparatus connected to the sign,

the city manager may order the sign disconnected until it is repaired.

Sign Maintenance: No person shall fail to maintain a sign on such person's premises,
including signs exempt from the permit requirements by subsection (c¢) of this section, in
good structural condition at all times. All signs, including all metal parts and supports
thereof that are not galvanized or of rust-resistant metals, shall be kept neatly painted. The
city manager is authorized to inspect and may order the painting, repair, alteration, or
removal of a sign that constitutes a hazard to safety, health, or public welfare because of
inadequate maintenance, dilapidation, or obsolescence, under the procedures prescribed by

subsection (t) of this section.

Continuation of Legal Nonconforming Signs: A legal nonconforming sign that is not
required to be discontinued under the provisions of subsection (q) of this section, may be
continued and shall be maintained in good condition as required by subsection (o) of this

section, but it shall not be:
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Structurally changed to another nonconforming sign, to a degree that would require a

sign permit;

Structurally altered in order to prolong the life of the sign, except to meet safety

requirements;

Altered so as to increase the degree of nonconformity of the sign;
Expanded;

Re-established after its discontinuance for ninety days;

Continued in use after cessation or change of the business or activity to which the sign

pertains;

Re-established after damage or destruction if the estimated cost of reconstruction
exceeds fifty percent of the appraised replacement cost as determined by the city

manager; or

If the landmarks board finds that a sign which otherwise would violate this section was,
before January 6, 1972, an integral part of a building, since designated as a landmark, or
in a historic district since designated, pursuant to chapter 9-11, "Historic Preservation,"
B.R.C. 1981, and is a substantial aspect of the pre-1972 historic character of such
building, then such a sign is exempt from the provisions of paragraphs (p)(2), (p)(6),
and (p)(7) of this section, and the period of discontinuance for such a sign in paragraph

(p)(5) of this section shall be one year.

(q) Discontinuance of Prohibited Legal Nonconforming Signs:

(1)

Except as provided in paragraph (q)(2) or (q)(3) of this section, a legal nonconforming

sign prohibited by subsection (b) of this section shall be removed or brought into
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conformity with the provisions of this section within sixty days from the date on which

the sign became nonconforming.

A legal nonconforming sign described in subparagraph (b)(3)(C), (b)(3)(D), (b)(3)(H),
or (b)(3)(K) of this section is subject to the amortization provisions of subsection (r) of

this section, unless excepted by paragraph (q)(3) of this section.

Existing legal signs in the city which became nonconforming solely because of a
change in this sign code enacted by Ordinance No. 5186 (1989) or Ordinance No. 6017
(1998) are subject to all the requirements of subsection (p) of this section, but are not
subject to the sixty-day discontinuance provisions of paragraph (q)(1) of this section or
the amortization provisions of subsection (r) of this section. Such amortization
provisions are also inapplicable to lawfully permitted nonconforming advertising
devices, as those terms are defined and applied in the Outdoor Advertising Act, 43-1-
401 et seq., C.R.S. The city manager is authorized, subject to appropriation, to remove

such devices by eminent domain proceedings.

(r) Amortization Provisions: Except for signs described in paragraph (q)(1) or (q)(3) of this

section, or a temporary sign, a legal nonconforming sign shall be brought into conformity or

removed under the following schedule:

(1) A sign that exceeds the maximum area or height limitations of this section by twenty

percent or less will be treated as a conforming sign and need not be removed or altered,
but if such sign is replaced or renovated it shall conform to all requirements of this

section.
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A sign having an original cost of $100.00 or less shall be brought into conformity with
the provisions of this section or removed within sixty days after the date on which the

sign became nonconforming under this section.

A sign having an original cost exceeding $100.00 that is nonconforming only in the
respect that it does not meet the requirements of this section concerning height, setback,
distance between signs on the same or adjacent properties, or limitations on window
signs, shall be brought into conformity with the requirements of this section or removed
or a contract for timely completion of such work shall be executed within one hundred
eighty days after the date upon which the sign became nonconforming under this

section.

A sign having an original cost exceeding $100.00 that is nonconforming as to permitted
sign area or any other provision of this section that would require the complete removal
or total replacement of the sign may be maintained for the longer of the following

periods:

(A) Three years from the date upon which the sign became nonconforming under the

provisions of this section by annexation or code amendment; or

(B) A period of three to seven years from the installation date or most recent renovation
date that preceded the date on which the sign became nonconforming. But if the
date of renovation is chosen as the starting date of the amortization period, such
period of amortization shall be calculated according to the cost of the renovation
and not according to the original cost of the sign. The amortization periods in Table
9-14 of this section apply according to the original cost of the sign, including

installation costs, or of the renovation:
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TABLE 9-14: AMORTIZATION SCHEDULE

Permitted Years From
Sign Code or
Installation or
Renovation Cost
Renovation Date

$ 101 through

3 years
$1,000
$1,001 through
4 years
$3,000
$3,001 through
5 years
$10,000
Over $10,000 7 years

(5) To be eligible for an amortization period longer than three years pursuant to
subparagraph (r)(4)(B) of this section, the owner of a sign shall, within one year from
the date on which the sign became nonconforming, file with the city manager a
statement setting forth the cost of such nonconforming sign, the date of erection or the
cost and date of most recent renovation, and a written agreement to remove or bring the
nonconforming sign into conformity with all provisions of this section at or before the
expiration of the amortization period applicable to the sign.
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(1) Any aggrieved person who contests an interpretation of this section which causes denial

of a permit, or who believes a violation alleged in a notice of violation issued pursuant

to paragraph (t)(2) or (t)(3) of this section, to be factually or legally incorrect, may

appeal the denial or notice of violation to the BOZA or board of building appeals in a

manner provided by either such board under the procedures prescribed by chapter 1-3,

"Quasi-Judicial Hearings," B.R.C. 1981, or may, in the case of a denial, request that a

variance be granted. An appeal from a denial and a request for a variance may be filed

in the alternative.

(A) An appeal from an interpretation which causes denial of a permit or from a notice

alleging a violation of subsections (1), (m), (n), and (o) of this section shall be filed

with the BOZA.

(B) An appeal from any other interpretation alleging any other violation of this section

shall be filed with the BOZA.

(C) An appellant shall file the appeal, request for variance, or both in the alternative

with the BOZA within fifteen days from the date of notice of the denial or the date

of service of the notice of violation. The appellant may request more time to file. If

the appellant makes such request before the end of the time period and shows good

cause therefore, the city manager may extend for a reasonable period the time to

file with either board.

(2) No person may appeal to or request a variance from the BOZA if the person has

displayed, constructed, erected, altered, or relocated a sign without a sign permit
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required by paragraph (b)(2) of this section. The boards have no jurisdiction to hear an
appeal nor authority to grant any variance from the permit requirements of this section.
But the BOZA has jurisdiction to hear an appeal of a notice of violation alleging
violation of the permit requirements if the appeal is from the manager's interpretation
that a permit is required, and the appellant's position is that the device is not a sign or

that it is exempt from the permit requirements under subsection (c) of this section.

An applicant for an appeal or a variance under this subsection shall pay the fee

prescribed by subsection 4-20-47(b), B.R.C. 1981.

Setbacks, spacing of freestanding and projecting signs, and sign noise limitations are the
only requirements which the BOZA may vary. If an applicant requests that the BOZA
grant such a variance, the board shall not grant a variance unless it finds that each of the

following conditions exists:

(A) There are special physical circumstances or physical conditions, including, without
limitation, buildings, topography, vegetation, sign structures, or other physical
features on adjacent properties or within the adjacent public right-of-way that
would substantially restrict the effectiveness of the sign in question, and such
special circumstances or conditions are peculiar to the particular business or
enterprise to which the applicant desires to draw attention and do not apply

generally to all businesses or enterprises in the area; or

(B) For variances from the noise limitations of subparagraph (b)(3)(L) of this section,
the proposed variance is temporary in duration (not to exceed thirty days) and

consists of a temporary exhibition of auditory art; and
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(C) The variance would be consistent with the purposes of this section and would not
adversely affect the neighborhood in which the business or enterprise or exhibition

to which the applicant desires to draw attention is located; and

(D) The variance is the minimum one necessary to permit the applicant reasonably to

draw attention to its business, enterprise, or exhibition.

If an applicant requests that the board of building appeals approve alternate materials or
methods of construction or modifications from the requirements of subsections (1), (m),
(n), and (o) of this section, the board may approve the same under the standards and
procedures provided in the city building code, chapter 10-5, "Building Code," B.R.C.

1981.

Except as provided in paragraph (s)(7) of this section, the BOZA has no jurisdiction to
hear a request for nor authority to grant a variance that would increase the maximum
permitted sign area on a single property or building, or from the prohibitions of
paragraph (b)(3) of this section. But the BOZA has jurisdiction to hear an appeal of a
permit denial or of a notice of violation alleging that a sign would exceed the maximum
permitted sign area or is prohibited if the appellant's position is that the sign does not

exceed such area or is not prohibited by such paragraph.

The BOZA or board of building appeals may make any variance or alternate material or
method approval or modification it grants subject to any reasonable conditions that it
deems necessary or desirable to make the device that is permitted by the variance

compatible with the purposes of this section.
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(8) The city manager's denial or notice of violation becomes a final order of the BOZA or

board of building appeals if:

(A) The applicant fails to appeal the manager's denial or order to the board within the

prescribed time limit;

(B) The applicant fails to appeal the order of the board to a court of competent

jurisdiction within the prescribed time limit; or

(C) A court of competent jurisdiction enters a final order and judgment upon an appeal

filed from a decision of the board under this section.

(t) Enforcement:

(1) The city manager may enforce the provisions of this section in any one or more of the

following ways:

(A) by issuing a criminal summons and complaint, followed by prosecution in

municipal court.

(B) If the city manager desires to use self-help to remove a sign for which a permit has
been issued, by issuing a notice of violation, revoking a permit, removing a sign,

and collecting the cost of removal pursuant to paragraph (t)(2) of this section.

(C) If the city manager desires to use self-help to remove or correct a sign for which no
permit has been issued, by issuing a notice of violation, correcting the violation,

and collecting the cost of correction pursuant to paragraph (t)(3) of this section.

(D) by removing any sign posted in violation of subsection 5-4-15(a), B.R.C. 1981,
concerning posting signs on government property. Such signs are a public nuisance.

After such removal the manager may also file a civil complaint in municipal court
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against the person who posted the sign or the beneficiary of the sign or both. The
court shall award the city as damages the costs of removal of the sign and
restoration of the surface upon which it was posted. This judgment shall be

enforceable as any civil judgment.
(E) by filing a civil complaint for declaratory or injunctive relief in District Court.

These remedies are cumulative and not exclusive, and use of one does not foreclose use

of any other also.

If the city manager finds that any sign for which a permit has been issued does not
comply with the permit or approved permit application or violates any provision of this
section or any other ordinance of the city, the manager may send a notice of violation to
the owner of the sign by first class mail to the address on the sign permit application.
The notice shall state the violation, and any required corrections, and that if the
corrections are not made within thirty days or an appeal filed within fifteen days
pursuant to subsection (s) of this section, the permit shall be revoked, and the manager

may then proceed as specified in paragraphs (t)(4) and (t)(5) of this section.

The city manager may issue a notice of violation ordering the sign owner or possessor
or property owner to alter or remove a sign which is in violation of this section and for
which no permit has been issued within thirty days from the date of the notice. Notice
under this paragraph is sufficient if it is mailed first class to the address of the last
known owner of the real property on which the sign is located as shown on the records
of the Boulder County Assessor. The notice shall state the violation, order removal of

the sign or state any reasonable corrections which would bring the sign into compliance
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with this section, and that if removal or correction is not accomplished within thirty
days or an appeal filed within fifteen days pursuant to subsection (s) of this section, the
manager may proceed as specified in paragraphs (t)(4) and (t)(5) of this section. If the
violation is of paragraph (b)(2) or (b)(3) of this section, the manager may require
removal of the illegal sign within one day from the date of actual notice or five days

from the date of mailing of mailed notice.

If the property owner or sign owner or possessor fails to complete alteration or removal
as required by the notice given as prescribed by paragraph (t)(2) or (t)(3) of this section,
or to appeal pursuant to subsection (s) of this section, or loses such appeal and it
becomes a final order pursuant to paragraph (s)(8) of this section, the city manager may
cause such sign to be altered or removed at the expense of the owner or possessor of the

property or sign and charge the costs thereof to such person.

If any property owner fails or refuses to pay when due any charge imposed under this
subsection, the city manager may, in addition to taking other collection remedies,
certify due and unpaid charges, including interest, to the Boulder County Treasurer to
be levied against the person's property for collection by the county in the same manner
as delinquent general taxes upon such property are collected, as provided in section 2-2-
12, "City Manager May Certify Taxes, Charges, and Assessments to County Treasurer

for Collection," B.R.C. 1981.

The penalty for violation of any provision of this section is a fine of not more than
$2,000.00 per violation. In addition, upon conviction of any person for violation of this
section, the court may issue a cease and desist order and any other orders reasonably

calculated to remedy the violation. Violation of any order of the court issued under this
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subsection is a violation of this subsection, and is punishable by a fine of not more than
$4,000.00 per violation, or incarceration for not more than ninety days in jail, or both

such fine and incarceration.

(u) Rules and Regulations: The city manager is authorized to adopt reasonable procedural rules
and interpretive regulations consistent with the provisions of this section to aid in its

implementation and enforcement.

(v) Compliance With State Law Required: In addition to compliance with this section, all signs
to which the provisions of the Outdoor Advertising Act, 43-1-401 et seq., C.R.S., and its
supplemental regulations apply shall comply with such Act and regulations. " Signs which

do not so comply shall be deemed illegal nonconforming signs under this section.

(w) Substitution Clause: It is the intention of the city council that this sign code not favor
commercial over noncommercial messages. However, all sign codes are complex, and
sometimes when provisions which do not appear to be related are read together, unintended
results may occur. If any provision of this code is judicially construed to allow a commercial
message but not a noncommercial message, then the property owner may substitute any
noncommercial message under the same limitations as to physical characteristics and

location of the sign as would apply to a commercial message on such sign.

Section 2. The following definitions in section 9-16-1 are amended as follows, all other

definitions remain unchanged.
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Political sign means a noncommercial sign-eeneerning—candidatesfor-publicoffice—or

Section 3. This ordinance is necessary to protect the public health, safety, and welfare of

the residents of the city, and covers matters of local concern.
Section 4. The city council deems it appropriate that this ordinance be published by title
only and orders that copies of this ordinance be made available in the office of the city clerk for

public inspection and acquisition.

INTRODUCED, READ ON FIRST READING AND ORDERED PUBLISHED BY

TITLE ONLY this 29th day of February 2016.

Suzanne Jones
Mayor
Attest:

Lynnette Beck
City Clerk
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CITY OF BOULDER
CITY COUNCIL AGENDA ITEM

MEETING DATE: April 5, 2016

AGENDA TITLE: Introduction, first reading and consideration of a motion to order
published by title only Ordinance No. 8112 amending Chapter 10-7.7, “Commercial and
Industrial Energy Efficiency,” to clarify regulation of large industrial campuses related to
reporting energy usage, and setting forth related details.

PRESENTERS

Jane S. Brautigam, City Manager

Tom Carr, City Attorney

Carey Markel, Senior Assistant City Attorney

David Driskell, Executive Director of Planning, Housing + Sustainability
Kendra Tupper, Energy Services Program Manager

Elizabeth Vasatka, Business Sustainability Coordinator

Kimberlee Rankin, Sustainability Specialist 1

1. EXECUTIVE SUMMARY

The purpose of this item is to update and clarify building performance regulations related to reporting
large industrial campus energy usage.

On Oct. 20, 2015, City Council adopted Ord. 8017 which created a new Chapter 10-7.7, “Commercial
and Industrial Energy Efficiency” addressing:

e Requirements for city-owned and private sector commercial and industrial building owners to
annually rate and report building energy usage;

e Public disclosure of that energy information;
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e Energy efficiency requirements that will be phased in over time; and

e Custom requirements for building owners of large industrial campuses® to report annual energy
usage and perform energy efficiency over time.

Subsequent to Ord. 8017 adoption, staff received additional public feedback from concerned businesses
related to the following issues:

e Confidentiality of data which is exempt from public disclosure;
e Practical difficulties related to energy reporting for the large industrial campuses; and
e Clarifying language.

The proposed ordinance for this item (Attachment A), addresses those issues with minor amendments.
A City Manager Rule will also be published for public comment following ordinance adoption, and will
include the implementation details for rating and reporting, energy assessments, retrocommissioning and
lighting upgrades. Attachment B contains the current draft of the City Manager Rules.

2. STAFF RECOMMENDATION

Suggested Motion Language:

Staff requests council consideration of this matter and action in the form of the following
motion:

Motion to introduce and order published by title only Ordinance No. 8112 amending
Chapter 10-7.7, “Commercial and Industrial Energy Efficiency,” to clarify regulation of
large industrial campuses related to reporting energy usage, and setting forth related
details.

3. COMMUNITY SUSTAINABILITY ASSESSMENT AND IMPACTS

e Economic: Based on the benchmarking data from other cities, staff has estimated the net
economic benefit of improving energy performance through these requirements to be between
$8.5 and $14 million each year. The proposed changes will have no impact on the projected
economic benefit because the requirements for energy efficiency for large industrial campuses
have not changed.

e Environmental: Ord. 8017is an important step toward achieving Boulder’s proposed climate
commitment goal of reducing greenhouse gas emissions 80 percent by 2050 (compared to 2005).
The proposed ordinance changes will have no impact on the projected energy and emission
savings because the requirements for energy efficiency for large industrial campuses have not
changed.

e Social: The intent of Ord. 8017 requirements is to transform the real estate market by increasing
the transparency of building energy data. The proposed changes will have no impact on this

! Large Industrial Campus means a facility in which three or more buildings, at least partially used for manufacturing
uses, are served by a central plant or a single utility meter.
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because large industrial campuses are not part of the competitive real estate market and have
such specialized energy usage that there are no comparable metrics to report.

4. OTHER IMPACTS

e Fiscal: Implementation of Ord. 8017 is funded through the Climate Action Plan (CAP) tax. The
estimated ongoing expenses for ordinance implementation, including staffing, are approximately
$330,000 per year. The proposed changes have no significant impact on the budget.

e Staff time: Ordinance implementation and assistance represent significant work plan items in the
coming years, and have been incorporated into the existing work plans of city staff and
contractors. The proposed changes will slightly reduce the amount of staff time needed for
implementation by simplifying and clarifying the requirements for large industrial campuses.

5. BACKGROUND

Please refer to the May 12, 2015 study session memo, and the Sept. 1, 2015, Sept. 29, 2015 and the Oct.
20, 2015 council packets for the following background information related to building performance
regulations:

e Greenhouse gas emissions from commercial and industrial buildings in Boulder;
e The city’s history with energy efficiency and rating and reporting programs;

e Estimated capital costs, operational savings, and payback estimates associated with these
requirements;

¢ National context with information on the other cities and counties that have adopted similar
requirements, as well as efforts at the federal government level;

e Coordination with other city programs and requirements, including commercial building energy
codes and outdoor lighting codes;

e Estimated energy savings from existing rating and reporting programs across the country;
e Summary or ordinance provisions and compliance timeline;
e Analysis on data privacy and split incentive issues; and

e Implementation plans and proposed budget.

Council adopted Ord. 8017 on Oct. 20, 2015, which addressed the following items:

e Requirements for city owned and private sector commercial and industrial building owners to
annually rate and report building energy usage;

e Public disclosure of that energy information;

e Energy efficiency requirements that will be phased in over time; and
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e Custom requirements for building owners of large industrial campuses? to report annual energy
usage and perform energy efficiency over time.

Upon publishing the draft City Manager Rules, the city received comments from one of the owners of a
large industrial campus regarding their concerns with the energy reporting requirements for large
industrial campuses. Although staff engaged with all of the large industrial campuses prior to ordinance
adoption, the City Manager Rules provided more details on the implementation of the requirements, and
at that point this owner had their internal legal team review the requirements in detail. After working
closely with the concerned owner, one of the city’s largest primary employers, the city recognized the
need to amend the existing code to address concerns with:

e Confidentiality of data which is exempt from public disclosure;
e Energy reporting requirements for the large industrial campuses; and
e A lack of clarity around some of the ordinance language.

The proposed ordinance is amended to incorporate and clarify the code in the areas of data
confidentiality and energy reporting for large industrial campuses. Substantive changes in the proposed
ordinance are detailed below.

5.a. Section Added on Confidentiality

As a city government, all information in its possession is public and subject to the Colorado Open
Records Act (CORA). For industrial or manufacturing buildings with significant concerns regarding
security, trade secrets, and confidential competitive information, the ordinance allows the owner to
demonstrate that the information fits within an exemption to CORA. If the submission is sufficient, the
city will withhold the information from any CORA request. If sued, the city will provide the business
with the opportunity to defend the nondisclosure.

CORA includes the following exemptions:

(3)(a) The custodian shall deny the right of inspection of the following records, unless otherwise
provided by law; except that any of the following records, other than letters of reference
concerning employment, licensing, or issuance of permits, shall be available to the person in
interest under this subsection (3):

(IV) Trade secrets, privileged information, and confidential commercial, financial,
geological, or geophysical data, including a social security number unless disclosure of
the number is required, permitted, or authorized by state or federal law, furnished by or
obtained from any person.

Any building owner that wishes data to be withheld from public disclosure for CORA purposes, both
during the initial grace period and after, must submit a document detailing why this disclosure would
cause substantial harm to their competitive position. Concern that potential tenants might shy away from
renting or buying buildings with poor energy performance will NOT qualify for this exemption.

2 Large Industrial Campus means a facility in which three or more buildings, at least partially used for manufacturing
uses, are served by a central plant or a single utility meter.
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This proposed ordinance change addresses the concerns of large industrial campuses related to data
privacy. In these proposed amendments, a section is added on “Confidentiality,” detailing how
information will be handled if an exemption request is granted for public disclosure and thus deemed
confidential.

5.b. Revisions to the Requirements for Large Industrial Campuses

Staff is proposing amendments to the energy reporting requirements for large industrial campuses
(LICs), for the following reasons:

e LICs are not suited for individual building benchmarking, and even year to year comparisons of
total energy use are inconclusive. This is because:

o LICsare very unique and complex sites with central heating and cooling plants that serve
multiple buildings;

Often times a single electric meter will serve multiple buildings; and

There are complex processes and energy systems that are changing constantly, and
product or process changes have a huge impact on total annual energy usage.

e LICs do not participate in the competitive commercial real estate market, so there isn’t the same
need for energy usage transparency to drive market transformation.

For these reasons, staff determined that it was best to treat energy reporting in a custom way that
acknowledges these unique challenges. Because the efficiency requirements for LICs remained
unchanged, these revisions should not impact the projected energy savings resulting from long term
implementation of the ordinance requirements. The proposed changes are summarized in the table below
(please note, the specific ordinance language has been paraphrased here for brevity).

Ordinance

Requirement Current Language Proposed Language

An annual meeting will be held between
the city and each LIC. The LIC will
provide an oral report with the following
information (treated as confidential):

(a) A qualitative comparison of energy
use with the preceding year and an
explanation of the reason for any
substantial (more than 2.5 percent)
change; and

(b) Using a formula supplied by the City
Manager, the percentage of total
energy savings during the reporting
year (with supporting
documentation®).

The owner of a large industrial campus must
give permission to the local energy utility to
aggregate and provide to the city the total
energy use, separated by fuel type, for all large
industrial campuses subject to this requirement.

Annual Energy
Reporting

¥ Supporting information should include some proof that the projects were implemented, such as start and end dates,
progress updates, etc, as well as a description of what projects were included in the energy savings calculations and a
description of how the deemed savings were determined.
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Ordinance

Requirement Current Language Proposed Language

A written narrative description, which will be

publically disclosed, including:

(a) A qualitative comparison of energy usage

Annual Public to the previous year;

Narrative (b) Energy and emission reduction goals; and

(c) A summary of implemented energy
efficiency or on-site renewable energy
projects.

Requirement (a) has been removed and is
now part of the annual meeting (see
above).

(@) Every ten years, conduct an energy
assessment that covers at least 75 percent
of the total energy usage;

(b) Within two years of each assessment, No substantive changes
implement any measures with a payback of
one year or less; and

(c) Implement one time lighting upgrades.

Efficiency
Requirements

(a) Efficiency measures or on-site renewable

Criteria for being energy produced a reduction of total

Exempt from energy usage of at least 2.5 percent; or .
Efficiency (b) An equivalent reduction goal was No substantive changes
Requirements established and the owner is making

adequate progress toward that goal.

5.c. Non-substantive Edits to Clarify Ordinance Language
The following non-substantive edits were made to clarify the ordinance language:
e Edits to clarify which sections apply to large industrial campuses;

e Updates to section numbering and references; and
e Edits to clarify how long various exemptions are valid.

6. PUBLIC ENGAGEMENT AND FEEDBACK

Despite the comprehensive stakeholder engagement that was conducted in the twelve months preceding
the ordinance adoption (see the Sept. 29, 2015 memo for more details), additional concerns and issues
arose once the regulation was in place and draft City Manager Rules had been published. Since the
adoption of the ordinance, city staff has worked collaboratively with owners of large industrial
campuses to understand and address their concerns around data privacy, confidentially, and practical
difficulties related to energy reporting. Staff has worked with these concerned parties over the last six
months to arrive at these proposed revisions.

ATTACHMENTS

A: Proposed Ordinance No. 8112
B: Proposed City Manager Rules
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Attachment A - Proposed Ordinance No. 8112

ORDINANCE NO. 8112

AN ORDINANCE AMENDING SECTION 10-7.7 “COMMERCIAL AND
INDUSTRIAL ENERGY EFFICIENCY,” B.R.C. 1981, TO CLARIFY
REGULATION OF LARGE INDUSTRIAL CAMPUSES RELATED TO
ENERGY USAGE, AND SETTING -FORTH RELATED DETAILS.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BOULDER,
COLORADO:

Section 1. Section 10-7.7 is amended as follows:
10-7.7 — Commercial and Industrial Energy Efficiency
10-7.7-1. — Scope.
@) Scope. The provisions of this chapter apply to building owners or tenants of the

following:

1) Any commercial or industrial building with at least 20,000 square feet of floor
area.

@) All commercial or industrial portions of any mixed-use building where a total
of at least 20,000 gross- square feet of floor area is devoted to any commercial
or industrial use.

(3) Any commercial or industrial building with at least 10,000 square feet of floor
area for which an initial building permit was issued on or after January 31,
2014,

4) Any commercial or industrial building with 5,000 gress-square feet or more_of
floor area that is owned by the City of Boulder. Provided, however, no
building with less than 10,000 square feet of floor area shall be subject to the
provisions of Sections 10-7.7-3, “Energy Assessment,” or 10-7.7-5,
“Retrocommissioning,” B.R.C. 1981.

(5) Provided, however, no report shall be required in the first twelve months after
issuance of an initial certificate of occupancy.

(b) Owners of the following buildings are exempt from the requirements of this
chapter:

1) Any building, regardless of size, which has minimal energy use, because the
building is unlit and has no heating or cooling systems.

(@) Any building with proof of financial hardship.

k:\cmen\0-8112 - amendments to building performance-2282.docx
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10-7.7-2. -

(@)

1)
)

©)

(4)

()

(b)

(1)

)
(©)
(d)

(€)

Attachment A - Proposed Ordinance No. 8112

Rating and Reporting Requirement.

Any owner subject to this chapter shall rate and report their buildings’ energy use
in a manner prescribed by the city manager on the following schedule. The city
manager may grant a reasonable extension as may be necessary.

Any building with 5,000 or more square feet owned by the city of Boulder by
May 1, 2016 and on or before May 1 of each year thereafter.

Any building with 50,000 or more square feet of floor area by August 1, 2016
and on or before June 1 of each year thereafter.

Any building with at least 10,000 square feet of floor area for which an initial
building permit was issued on or after January 31, 2014 by August 1, 2016
and on or before June 1 of each year thereafter.

Any building with 30,000 or more square feet of floor area, but less than
50,000 square feet of floor area by June 1, 2018 and on or before June 1 of
each year thereafter.

Any building with 20,000 or more square feet of floor area, but less than
30,000 square feet of floor area by June 1, 2020 and on or before June 1 of
each year thereafter.

Owners of the following buildings are exempt from the rating and reporting
requirements:

Any buildings in a large industrial campus. Such buildings are subject to the
provisions of Section 10-7.7-8%, “Large Industrial Campus,” B.R.C. 1981, as

well as all other sections unless specifically exempted.

Any ether-building whose owner applies for and receives a special exemption
from the city manager.

Any owner who is unable to complete a report due to a tenant’s refusal to provide
requested information shall input alternative values provided by the city manager.

All owners shall maintain and make available for inspection by the city manager,
all required records for a period of three years.

At the time any building subject to this ordinance is transferred, the seller shall
provide to the buyer all information necessary for the buyer to rate and report for
the entire year.

10-7.7-3 - Energy Assessment.

(@)

(1)

Any owner subject to the reporting requirements of this chapter shall conduct an
energy assessment within three years of the first reporting requirement and at least
once every ten years thereafter, except:

Any building with a current U.S. Environmental Protection Agency ENERGY
STAR certification;

k:\cmen\0-8112 - amendments to building performance-2282.docx
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(3)

(4)
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(6)

Attachment A - Proposed Ordinance No. 8112

Any building with a current Leadership in Energy and Environmental Design
Building Operations and Maintenance certification from the U.S. Green
Building Council;

Any building whose owner can demonstrate to the city manager a pattern of
significant and consistent improvements in energy efficiency or greenhouse
gas emissions;

Any building whose owner can demonstrate to the city manager that the
owner conducted an equivalent energy assessment within ten years of the first
deadline for energy assessments, and implemented the cost effective actions
that were recommended,;

Any buildings in a large industrial campus. Such buildings are subject to the
provisions of Section 10-7.7-8%, “Large Industrial Campus,” B.R.C. 1981; or

Any other building whose owner applies for and receives a special exemption
from the city manager.

(b) The energy assessment shall be conducted by a qualified professional energy
assessor, as defined by the city manager.

(©) The owner shall provide to the city manager a summary of the energy assessment
report along with a statement of which recommendations from the assessment will
be implemented and in what timeframe.

(d) The city manager may establish rules regarding the recovery of costs associated
with energy assessments.

14
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10-7.7-4. - Required Lighting Upgrades.

(@)
(1)

)

(3)

(4)

(b)

1)

Packet Page 190

Within five years of the first reporting requirement, each owner shall:

Replace or upgrade any interior or exterior lighting fixtures identified as not
meeting the lighting power allowances for interior and exterior lighting, set
forth in the current version of the International Energy Conservation Code.

Comply with the requirements for automatic time switch control devices,
occupancy sensors, and exterior lighting controls, set forth in the current
version of the International Energy Conservation Code.

Comply with the maximum allowed wattage for internally illuminated exit
signs, set forth in the current version of the International Energy Conservation
Code.

Provide to the city manager a summary of any actions taken pursuant to this
subsection.

The owner of any building meeting any of the following requirements shall not be
required to comply with subsection (a):

Any building with a current U.S. Environmental Protection Agency's
ENERGY STAR certification;
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Any building with a current Leadership in Energy and Environmental Design
Building Operations and Maintenance certification from the U.S. Green
Building Council;

Any building whose owner can demonstrate to the city manager a pattern of
significant and consistent improvements in energy efficiency or reduction of
greenhouse gas emissions;

Any buildings in a large industrial campus. Such buildings are subject to the
provisions of Section 10-7.7-8%, “Large Industrial Campus,” B.R.C. 1981; or

Any other building whose owner applies for and receives a special exemption
from the city manager.

The city manager may establish rules regarding the recovery of costs associated
with lighting upgrades.

Retrocommissioning.

Within five years of the first reporting requirement, and every ten years thereafter,
each owner shall:

Conduct retrocommissioning.

Provide to the city manager a summary of the retrocommissioning report and
report any actions taken pursuant to this subsection.

Within two years from the retrocommissioning report submittal, the owner shall
implement any retrocommissioning measure identified in the retrocommissioning
report as likely to produce energy and maintenance savings in a two year period in
excess of the cost of implementing the measure, less the value of any rebates.

The retrocommissioning shall be conducted by a retrocommissioning
professional, as defined by the city manager.

The city manager may establish rules regarding the recovery of costs associated
with retrocommissioning.

The owner of any building meeting any of the following requirements shall not be
required to comply with subsections (a), (b) or (c):

Any building with a current U.S. Environmental Protection Agency's
ENERGY STAR certification;

Any building with a current Leadership in Energy and Environmental Design
Building Operations and Maintenance certification from the U.S. Green
Building Council;

Any building whose owner can demonstrate to the city manager a pattern of
significant and consistent improvements in energy efficiency or greenhouse
gas emissions;

Any buildings in a large industrial campus where multiple buildings are
served by single meters. Such buildings are subject to the provisions of
Section 10-7.7-8%, “Large Industrial Campus,” B.R.C. 1981; or
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Attachment A - Proposed Ordinance No. 8112

(5) Any other building whose owner applies for and receives a special exemption
from the city manager.

10-7.7-6. — Disclosure.

(@) This section applies to any owner and tenant, including those within a “Large
Industrial Campus”-

(ba)  Any owner subject to provisions of this chapter shall provide to any tenant a copy
of any energy report or energy assessment within sixty days of receipt by the
owner.

(cb)  Any tenant of an owner subject to the provisions of this chapter shall, within 30
days of a request, provide to the owner any information that cannot otherwise be
acquired by the owner and that is needed to comply with the provisions of this
chapter.

10-7.7-7 — Confidentiality.

(a) This section applies to any owner and tenant, including those within a “Large
Industrial Campus.”

{e)(ba) Any owner submitting information to the city manager that includes trade secrets,
privileged or confidential commercial information, and who claimsing
confidentiality over such information shall specifically identify such confidential
information and provide a statement of the manner in which public disclosure
would cause substantial harm to the owner’s competitive position. Any
information submitted without such a statement may be disclosed publically.
Inefficient energy usage alone will not be considered confidential commercial
information.

(c) A claim of confidentiality under this section constitutes a representation to the
city manager that the owner has a reasonable and good faith belief that the subject
document or information is not presumed to be open for inspection, and is, in fact,
confidential under applicable law, including the Colorado Open Records Act.

(d)  When submitted to the city manager, confidential information will be sealed by
the city, designated as confidential and withheld from inspection by the public or
anyone not authorized to view such information pursuant to subsection (e) below.
Alternatively, confidential information may be submitted electronically through a
secure file transfer protocol. Whether submitted in paper or electronic format,
information designated as confidential will be treated as confidential and withheld
from the public, or other unauthorized persons. This treatment shall prevail

k:\cmen\0-8112 - amendments to building performance-2282.docx

Packet Page 192 Agenda ltem 3L  Page 11



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Attachment A - Proposed Ordinance No. 8112

unless the confidential information is released by the owner claiming
confidentiality or upon final order of a court having jurisdiction.

(e) At the request of the owner, the city manager, and no more than three staff
members employed by the city of the city manager’s choosing, shall have access
to confidential information under this section by virtue of an annual nondisclosure
agreement (the “Annual Nondisclosure Agreement”) executed in accordance with
this section by the city manager and the selected staff members. Notwithstanding
anything in this section, the city manager and the staff members who will have
access to any confidential information pursuant to this Ordinance need only sign
one nondisclosure agreement annually. The Annual Nondisclosure Agreement
shall include a provision that requires the individuals signing the agreement to
maintain and to treat any information claimed to be confidential as confidential.
The city shall maintain in its files the Annual Nondisclosure Agreements and shall
make such agreements available for public inspection.

(f) . Anyone afforded access to any confidential information under this section shall
take all reasonable precautions to keep the confidential information secure in
accordance with the purpose and intent of this section.

(@) When any person makes a request to inspect records that an owner has claimed
are confidential, the city manager shall determine whether the records are subject
to public inspection pursuant to the provisions of the Colorado Open Records Act.
The city manager shall use procedures that are consistent with the provisions of
the Colorado Open Records Act. The city manager shall give timely notice of the
reguest for inspection of records to the owner who submitted the documents or
information subject to the request and who claims that the records are
confidential. The city manager shall also provide the owner who submitted the
information to the city manager an opportunity to submit oral or written
comments regarding the public records request.

(h) Upon making a determination as to whether the requested records are subject to
public inspection, the city manager shall forthwith notify the owner claiming

confidentiality and the person requesting public inspection of city records of that
decision.

(i) I the city manager determines that the requested records are subject to public
inspection, the city manager, upon written request from the owner objecting to
such public disclosure, shall refrain from disclosure of the records for seven days
from the date notice is provided pursuant to subsection (g) above to allow the
owner objecting to such disclosure to commence judicial action to prevent public
inspection of the subject records.

10-7.7-78. - Large Industrial Campus.

k:\cmen\0-8112 - amendments to building performance-2282.docx
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Attachment A - Proposed Ordinance No. 8112

(ba) The owner of a large industrial campus shall on or before June 1, 2016 and on or
before June lin each year thereafter submlt to the C|ty manager—er—te—ah

e|Jey—rharreje|L the followmg |nformat|on

1) A written narrative description, which will be publically disclosed, including
the following:

(AB) The industrial campus energy usage reduction goals and emission
reduction goals, both at the site and at the corporate level;_and

(BS) A summary of energy efficiency or on-site renewable energy projects
implemented in the reporting year.;-and

(2)  Anoral report or presentation (the “Annual Report”) of the following
information) provided during an annual meeting between the Large Industrial
Campus and city staff members who have signed the Annual Nondisclosure
Agreement:

(A) A gualitative comparison of energy usage in the reporting year with the
preceding year and an explanation of the reason for any substantial (more

than 2.5 percent) change; and

(BB) Using a formula supplied by the city manager, acaleulation-efthe
percentage of total energy savings during the reporting year. Supporting
documentation for this calculation must be disclosed to the city during this
annual meeting.

(C)  The Annual Report Shall be treated as confidential.

(eb)  The owner of a large industrial campus shall: en-er-before-June-1-2019-and-at

1) On or before June 1, 2019 and at least once every ten years thereafter, shal
cconduct an energy assessment that covers at least seventy-five percent of the

total energy usage on the large industrial campus;_and

@) Within two years ef-theafter each assessment, the owner must implement any
measures recommended that are projected to produce monetary savings over a
one year period equal to or in excess of the cost of implementation, less the
value of rebates.;and

(dc) By June 1, 2025, each owner of a large industrial campus shall:
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Attachment A - Proposed Ordinance No. 8112

1) Replace or upgrade any interior or exterior lighting fixtures identified as not
meeting the lighting power allowances for interior and exterior lighting, set
forth in the current version of the International Energy Conservation Code.

(@) Comply with the requirements for automatic time switch control devices,
occupancy sensors, and exterior lighting controls, set forth in the current
version of the International Energy Conservation Code.

3 Comply with the maximum allowed wattage for internally illuminated exit
signs, set forth in the current version of the International Energy Conservation
Code.

4) Provide to the city manager a summary of any actions taken pursuant to this
subsection.

(ed)  Anowner of a large industrial complex shall be exempt from the requirements of
subsections (eb) and (dc) above, if:

1) The owner submitsproofaceeptabledemonstrates to the city manager
demonstrating-that energy efficiency measures or on-site renewable energy

sources produced a reduction of total energy usage of at least two and a half
percent, annualized over four years; or

(@) 1t in the opinion of the city manager, the large industrial campusThe owner

demonstrates that it has established an energy or greenhouse gas emission
reduction goal for the large industrial campus that is equivalent to that
established-by-the-city-set forth in Section 10-7.7-8(d)(1), B.R.C. 1981, and
the large industrial campus is making adequate progress toward that goal, as
determined by the city manager-afteratleasttwo-years-of comphiance-with
subsection (a) above.

10-7.7-89. — Exemptions.

(a) This section applies to any owner and tenant, including those within a “Large
Industrial Campus.”-

(ba) Any exemption must be approved by the city manager.

(cb)  Applications to exempt any building from the requirements of this chapter must
be made by the building’s owner. Exemptions shall be subject to the following
limitations:

1) Any exemption from annual requirements shall be for a period of one year.
Owners may re-apply for an additional exemption at the expiration of the
initial exemption period;

(2)  Any exemption from the requirements of Sections 10-7.7-3 and Seetion-10-
7.7-5, B.R.C. 1981, shall be valid for a period of ten years or until the next
ten-year compliance deadline, whichever is later, if the requirements for

maintaining an exemption in future years, as defined in the city manager rules,
are met;
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Attachment A - Proposed Ordinance No. 8112

(3).  Any exemption from the requirements of Section 10-7.7-8(b), B.R.C. 1981

shall be valid for a period of ten years or until the next ten-year compliance
deadline, whichever is laters;

(4)  Any exemption from the requirements of Sections 10-7.7-4 and Seetion-10-
7.7-8(c), B.R.C. 1981 shall permanently exempt the building from those
requirements;

(52) Applications must be received sixty days before the start-of-the-apphicable
compliancepertedcompliance deadline established in this chapter;

(63) An application must demonstrate the owner has considered all reasonable
options that would bring the building into compliance and must explain to the
satisfaction of the city manager why none of these options are viable.

(de)  The city manager may issue additional rules that govern the conditions under
which an application for an exemption may be submitted and granted.

(ed)  Applications for an exemption may require submission of an application
processing fee.

10-7.7-910 Administrative Remedy.

(@) This section applies to any owner and tenant, including those within a “Large
Industrial Campus.”-

(ba) If the city manager believes that a violation of any provision of this chapter exists,
the city manager shall issue a warning to the person alleged to be in violation.
The person shall be given 14 days to correct the violation.

(cb) If 14 days after a warning is issued the city manager finds that a violation of any
provision of this chapter still exists, the ewnercity manager, after notice to the
person and an opportunity for hearing under the procedures prescribed by Chapter
1-3, "Quasi-Judicial Hearings," B.R.C. 1981, may take any one or more of the
following actions to remedy the violation:

1) Impose a civil penalty of
(@) $0.0025 per square foot per day, not to exceed $1,000 per day; and

(b) Issue any order reasonably calculated to ensure compliance with this chapter
and Chapter 10-2, "Property Maintenance Code,” B.R.C. 1981.

(de) If notice is given to the city manager by the owner at least forty-eight hours
before the time and date set forth in the notice of hearing on any violation that the
violation has been corrected and the city manager finds that the violation has been
corrected, the city manager may cancel the hearing.

(ed)  The city manager's authority under this section is in addition to any other
authority that he or she has to enforce this chapter, and election of one remedy by
the city manager shall not preclude resorting to any other remedy as well.

(fe)  The city manager may, in addition to taking other collection remedies, certify due
and unpaid charges to the Boulder County Treasurer for collection as provided by
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Section 2-2-12, "City Manager May Certify Taxes, Charges and Assessments to

County Treasurer for Collection,” B.R.C. 1981.

(of)  To cover the costs of investigative inspections, the city manager will assess
owners a $250.00 fee per inspection, where the city manager performs an
investigative inspection to ascertain compliance with or violations of this chapter.

Section 2. This ordinance is necessary to protect the public health safety and welfare of

the residents of the city and covers matters of local concern.

Section 3. The city council deems it appropriate that this ordinance be published by title

only and orders that copies of this ordinance be made available in the office of the city clerk for

public inspection and acquisition.

INTRODUCED, READ ON FIRST READING, AND ORDERED PUBLISHED BY

TITLE ONLY this 5th day of April, 2016.

AND ORDERED

Mayor

Attest:

City Clerk

READ ON SECOND READING, PASSED, ADOPTED,

PUBLISHED BY TITLE ONLY this day of , 2016.
Mayor

Attest:

City Clerk
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Attachment B - Proposed City Manager Rules

City Manager Rules for Building Performance Ordinance

Definitions

“ASHRAE Energy Assessment Standard” means Procedures for Commercial Building
Energy Audits as published by the American Society of Heating Refrigerating, and Air-
conditioning Engineers Inc. (ASHRAE) in 2011, and as updated periodically. It is expected
that ASHRAE will soon adopt Standard 211, Standard for Commercial Building Energy
Audits to replace this resource. If that occurs, Standard 211 will serve as the new basis for
requirements for energy assessments.

“Base Building Systems” mean the systems or sub-systems of a building that use Energy
and/or impact Energy consumption including but not limited to: Primary HVAC (heating,
ventilation, air conditioning) systems; Conveying systems; Domestic hot water systems, and;
Electrical and lighting systems. Base Building Systems shall not include equipment used for
Industrial Processes.

“City Manager” means, city manager or the city manager’s delegee.

“Cost Effective” means any investment or project with a predicted Payback Period of five
years or less.

“Current Facility Requirements” means the Owner’s current operational needs and
requirements for a building and systems including but not limited to space temperature and
humidity set points, operating hours, ventilation, filtration and any integrated requirements
such as controls, personnel training, warranty review, and service contract review.

“Energy” means electricity, natural gas, steam, hot or chilled water, heating oil, or other
product for use in a building, or renewable on-site electricity generation, for purposes of
providing heating, cooling, lighting, water heating, or for powering or fueling other end-uses
in the building and related facilities.

“Energy Assessment” means a systematic evaluation to identify modifications and
improvements to building equipment and systems which use Energy.

“Energy Assessment Report” means a report prepared and certified by an Energy Assessor
on the approved list on the Project Website, covering the scope provided by the City
Manager.

“Energy Performance Score” means the numeric rating generated by the ENERGY STAR
Portfolio Manager tool or equivalent tool adopted by the City Manager that compares the
Energy usage of the building to that of similar buildings.

“ENERGY STAR” means the U.S. Environmental Protection Agency program related to
improving Energy efficiency in buildings and products.
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“ENERGY STAR Portfolio Manager” means the Internet-based tool developed and
maintained by the U.S. Environmental Protection Agency to track and assess the relative
Energy performance of buildings nationwide.

“Energy Use Intensity (EUI)” means the total KBTUs (1,000 British Thermal Units) used per
square foot of floor area.

. “Industrial Processes” means any business related process supported by mechanical or

electrical systems other than Base Building Systems.

“Large Industrial Campus” means a facility in which three or more buildings, at least
partially used for Manufacturing uses, are served by a central plant or single utility meter.

“Manufacturing” means any building which has a primary use of assemblage, processing,
and/or Manufacturing products from raw materials or fabricated parts OR one that has the
majority of its Energy usage come from process loads.

“Owner” means any person who is a commercial or industrial building Owner, or is an
Owner's representative, such as a property manager, who has charge of, or controls any
building or parts thereof.

“Partners for a Clean Environment” (PACE) is a joint program with the City and County of
Boulder that provides free expert advisor services, financial incentives and a certification
program to help businesses measure and gain recognition for their Energy, waste, water, and
transportation achievements. EnergySmart is PACE’s Energy service program.

“Payback Period” means the length of time required to recover the capital cost (less rebates
and incentives) of an investment through operational savings.

“Project Website” means www.BoulderBuildingPerformance.com, the website maintained by
the City Manager for the implementation of these requirements.

“Rating and Reporting Tool” means the U.S. Environmental Protection Agency’s Internet-
based tool, ENERGY STAR Portfolio Manager, and any additional tool adopted by the City
Manager for this purpose.

“Retrocommissioning” means identifying and correcting building system issues to achieve
optimal building performance, in a manner specified by the City Manager.

“Retrocommissioning Measure” means a corrective action or facility improvement identified
during the investigation or evaluation phase of Retrocommissioning.

. “Retrocommissioning Report” means a report prepared and certified by a

Retrocommissioning Professional on the approved list on the Project Website, covering the
scope provided by the City Manager.

“Site Energy” means the amount of Energy consumed by a building as reflected in utility
bills or other documentation of actual Energy use.
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Y. “Source Energy” means all the Energy used in delivering Energy to a building, including
power generation and transmission and distribution losses, to perform a specific function,
such as but not limited to space conditioning, lighting, or water heating.

1. Rating and Reporting Requirements and Process (B.R.C. 10-7.7-2)

By December 1% of the year preceding the first rating and reporting requirement set forth in
B.R.C. 10-7.7-2, the building Owner (or designated representative) must go to the Project
Website to claim their building by assigning a point of contact (for each building) for this
program and verifying that the building information is correct.

Building Owners, subject to B.R.C. 10-7.7-2 shall annually input, into the Rating and Reporting
Tool, data which accurately reflects the total Energy consumed by each of their buildings, along
with all other descriptive information required by the Rating and Reporting Tool, for the
previous calendar year and report this information to the City of Boulder in accordance with
procedures specified on the Project Website. Submittals will be subject to a quality control
review and will be rejected if data input errors are found. In that case, building Owners will have
30 days to correct the errors and resubmit the data into the Rating and Reporting Tool.

A. Information Reported to City

The information reported to the city, and publically disclosed after a two-year grace period, may
include, but need not be limited to:

1. Property address;

2. Primary use type;

3. Floor area;

4. Site Energy Use Intensity (EUI);
5. Source EUI,

6. Annual Energy consumption;

7. Annual greenhouse gas emissions;

8. The Energy Performance Score that compares the Energy use of the building to that of
similar buildings, where available; and

9. Compliance or noncompliance with the Building Performance Ordinance (Ordinance
8071).

B. Options for Demonstrating Compliance

Manufacturing buildings that are not part of a Large Industrial Campus (see Section Large
Industrial Campus Requirements) have the option of complying with this requirement via two
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alternative methods. Owners can track their Energy use through either of the following tools, and
email a summary of this information to the City Manager:

1. The ENERGY STAR Energy Tracking Tool, developed and maintained by the U.S.
Environmental Protection Agency (available for any type of Manufacturing facility); or

2. For specific types of Manufacturing plants and buildings, the U.S. Environmental
Protection Agency has developed and maintains an Excel-based ENERGY STAR Energy
Performance Indicators tool. This tool tracks annualized Energy use, cost, greenhouse gas
emissions, and a sector-specific Energy Performance Score on a scale of 1 to 100.

I11.  Energy Assessments Requirements and Process (B.R.C 107.7-3)

The Energy Assessment must meet or exceed the following requirements per the ASHRAE
Energy Assessment Standard:

1. Buildings < 50,000 square feet (sf): ASHRAE Level I assessment (the free Energy
Assessments offered by the city’s Partners for a Clean Environment program meet these
requirements); and

2. Buildings > 50,000 sf: ASHRAE Level 11* assessment.

For Manufacturing buildings or Large Industrial Campuses, an electrical utility’s process
efficiency assessments and studies can meet this requirement, if the scope is approved by the
City Manager. The assessment must cover everything in the required scope for Energy
Assessments below:

A. Reqguired Scope for Energy Assessments

1. A Level Il Energy Assessment shall include a preliminary site which shall cover the
following:

a.  The preliminary site visit will scope and price the Energy Assessment and should
include an evaluation of the costs and benefits of implementing the
Retrocommissioning requirements in the Building Performance Ordinance;

b.  If the service provider does not recommend implementing the
Retrocommissioning requirements, the service provider should explain the basis
for failing to recommend implementation of Retrocommissioning. Such
explanation must be submitted to the City Manager when requesting any
applicable exemption; and

c.  If the service provider does recommend implementing the Retrocommissioning
requirements, the service provider should provide the building Owner with a cost
estimate for the Energy Assessment with and without Retrocommissioning.

! ASHRAE Level 11 requirements related to comparing to Level I results are not required.
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2. Level I and Level Il Energy Assessments shall cover the following:
a.  Building envelope and infiltration;
b.  Plug loads;
c.  Base Building Systems; and

d.  Industrial Processes (if these processes are responsible for 25 percent or more of
total Energy use).

B. Required Scope for Energy Assessment reports

An Energy Assessment Report shall include everything required by the ASHRAE Energy
Assessment Standard, and the following:

1. Level 1 Energy Assessment report:

a.  Summary of the need and opportunities for Retrocommissioning, including
identification of operations and maintenance problems and needs. Provide
justification if there is no anticipated benefit from the required
Retrocommissioning scope;

b.  Energy and energy cost savings estimate if EUI were to meet the criteria for
ENERGY STAR certified (if applicable);

c.  Statement of whether or not the building’s lighting systems and controls meets
each lighting requirement in the Building Performance Ordinance; and Summary
of applicable rebates.

2. Level Il Energy Assessment report:

a.  Summary of the need and opportunities for Retrocommissioning, including
identification of operations and maintenance problems and needs. Provide
justification if there is no anticipated benefit from the required
Retrocommissioning scope;

b.  Statement of whether or not the building’s lighting systems and controls meets
each lighting requirement in the Building Performance Ordinance;

c.  Table of practical measures, with the following:
i. Capital costs;
ii. Applicable rebates and incentives;

iii. Annual energy use and energy cost savings (including reduction in
demand charges);
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iv. Annual maintenance cost savings;
v. Payback Period;
vi. Recommended implementation timeline of each measure; and

vii. Recommended measurement and verification (M&V) method for each
measure.

d.  Arecommended package of measures that would allow the building to achieve
ENERGY STAR certification, if applicable. For buildings that are not eligible to
receive an Energy Performance Score, recommend a package of measures to
reduce annual Energy costs by at least 25 percent; and

e. Asummary of applicable rebates, incentives, and financing options offered at the
federal, state and local levels.

Required Qualifications for Enerqy Assessors

The assessment must be performed by a qualified Energy Assessor who has been authorized by
the City Manager to perform or directly supervise individuals performing Energy Assessments
and to certify Energy Assessment Reports required by this ordinance. An Energy Assessor must
complete the online verification and approval process described on the Project Website and shall
meet at least one of the following qualifications:

1.

6.

A registered design professional (either a Professional Engineer or Registered Architect),
with at least three years professional experience performing Energy Assessments of
equivalent scope on similar types of buildings;

A contractor approved by the local utility to perform Energy Assessments of equivalent
scope on similar types of buildings as part of the utility’s Energy efficiency programs;

A contractor approved by the city to perform Energy Assessments of equivalent scope on
similar types of buildings as part of the city’s Energy efficiency programs;

A Certified Energy Manager (CEM) or Certified Energy Auditor (CEA), certified by the
Association of Energy Engineers (AEE), with at least three years professional experience
performing Energy Assessments of equivalent scope on similar types of buildings;

A Building Energy Assessment Professional (BEAP) certified by ASHRAE, with at least
three years professional experience performing Energy Assessments of equivalent scope
on similar types of buildings; or

Other credentials based on review and approval of the City Manager.

Upon completion of the online verification and approval process, the Energy Assessor will be
listed on an approved list of Energy Assessors on the Project Website.
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*The relevant years of experience or approval by other entities must be consistent with the
ASHRAE Level of audit that will be performed. For instance, a licensed Professional Engineer
with three years of experience performing ASHRAE Level I audits would be qualified to
perform the required Energy Assessment for only buildings smaller than 50,000 sf.

D. Procedures for Passing Costs through to Tenants

If an Owner chooses to pass the costs of the required Energy Assessments through to their
tenants, those costs must be amortized over a 10-year period, rather than passed through in a bulk
assessment in a single year.

E.  Submitting Proof of Compliance to the City

A qualified Energy Assessor must submit materials and information to the city to verify that the
Owner has complied with these requirements. The Project Website contains guidance concerning
required submissions.

IV.  Lighting Requirements and Process (B.R.C. 10-7.7-4)

A. Reguirements Within Five Years of First Report

In accordance with B.R.C., 10-7.7-4, within five years of the first reporting requirement, each
Owner shall:

1. Replace or upgrade any interior or exterior lighting fixture that does not meet the lighting
power allowances set forth in the most current version of the International Energy
Conservation Code (IECC);

2. Comply with the most recent versions of the IECC requirements for automatic time
switch control devices, occupancy sensors, and exterior lighting controls; and

3. Replace or upgrade internally illuminated exit signs that are not in compliance with the
most current version of the IECC.

B. Compliance
Owners, or a representative of the Owner, shall demonstrate compliance as follows:
1. Interior Lighting Power

i. Calculate the building’s maximum lighting power using either the
Building Areas Method or Space-by-Space Method and compare to the
maximum allowable levels identified in the most recent IECC
requirements.

2. Exterior Lighting Power

i. Calculate the building’s maximum exterior lighting power and compare to
the maximum allowable level identified in the applicable table (Table
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405.6.2(2)) in the IECC requirements. The total exterior lighting power for
all exterior building lighting is the sum of the base site allowance plus the
individual allowances for areas that are to be illuminated for the applicable
lighting zone.?

C. Procedures for Passing Costs through to Tenants

If an Owner chooses to pass the costs of the required lighting upgrades through to their tenants,
those costs must be amortized over the length of the predicted payback period (as determined by
the lighting contractor), rather than passed through in a bulk assessment in a single year.

D. Submitting Proof of Compliance to the City

The Owner, or a representative on their behalf, must submit materials and information to the city
to verify that the Owner has complied with these requirements. The Project Website contains
guidance concerning the required submissions.

V. Retrocommissioning Requirements and Process (B.R.C. 10-7.7-5)

A.  Scope of Retrocommissioning

If the Retrocommissioning is conducted through a local energy utility program, the scope for that
will satisfy the requirements of the ordinance, as long as it addresses both electricity and natural
gas consuming equipment and controls.

If the Retrocommissioning is conducted outside of a local energy utility program, the scope of
the Retrocommissioning (RCx) shall include the activities below. A monitoring-based
commissioning approach may be used to investigate and evaluate building systems as part of the
Retrocommissioning process.

Bldgs> [ Bldgs <

Activity 50,000 sf | 50,000 sf

Activity Description

Develop a plan that outlines the activities, roles and
Develop a RCx Plan v responsibilities, schedule and documentation
requirements of the RCx process.

Any time of day schedules that are programmed in a

Review and Optimize building management system (BMS), programmable

Equm_ent - 4 v thermostat or time clock system shall be reviewed and, if
Scheduling (existing

necessary, corrected to ensure they reflect the current
controls) . .

facility requirements.
Review BMS The current BMS sequence of operations shall be
Sequence of v v reviewed to ensure they are appropriate for the current
Operations facility requirements.

2 From IECC 2015 Table C405.5.2(1): Areas predominantly consisting of residential zoning, neighborhood
business districts, light industrial with limited nighttime use and residential mixed use areas.
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. Bldgs > Bldgs < . .
Activit . Activity Description
y 50,000 sf | 50,000 sf Y P
Review BMS The current BMS setpoints shall be reviewed to ensure
Temperature, % v they reflect the sequence of operations and current facility
Pressure and Airflow requirements. If needed, adjust the setpoints to meet the
Setpoints current facility requirements.
Any automatic reset function that is currently
programmed in the building management system shall be
Test BMS Automatic % v tested to confirm proper operation per the sequence of
Reset Functionality operations. An automatic reset function may include but
is not limited to supply air temperature reset, static
pressure reset, and chilled water supply temperature reset.
. Visually check all equipment identified in the RCx plan
Pre-functional Checks y . quip P
on all major % as ones to be functionally tested to ensure proper
. equipment and component assemblies are in proper
equipment . .
condition and sensors are properly calibrated.
. Perform functional testing on all major Base Building
Comprehensive . .
. . Systems to verify the sequence of operations and proper
Functional Testing on . . . .
. v component functionality to include but not be limited to
all major base . .
_— . damper and valve actuation, motor modulation, on/off
building equipment L
commands, lighting occupancy sensors and controls, etc.
Boiler Combustion % A combustion efficiency test shall be conducted for each
Testing boiler serving a Base Building System.
If economizer functionality exists and is included in the
sequence of operations, perform functional testing to
verify proper operation during economizer conditions
Review Economizer % % including proper damper controls. If economizer is not
Functionality functioning properly, adjust sequence of operations and
setpoints, adjust and or/replace damper linkage and
actuator motors for proper operation and current facility
requirements.
. . Each critical sensor that is part of an HVAC control
Sensor Calibration N
. sequence shall be tested to ensure proper calibration. For
Checks (All Critical 4 . I ;
each sensor that is out of calibration, recalibrate or replace
Sensors)
the sensor.
All outside air temperature (OAT) sensors and return air
Sensor Calibration temperature (RAT) sensors that are part of an HVAC
Checks (OAT & RAT v control sequence shall be tested to ensure proper
Only) calibration. For each sensor that is out of calibration,
recalibrate or replace the sensor.
. Visually inspect hot water, chilled water, steam and DX
Check Coils for . yInsp . . .
. 4 v coils for cleanliness. If coils are visually loaded, clean all
Cleanliness . .
coils as appropriate.
Boiler/Furnace Tune- % % Perform a tune-up on any boilers or furnaces serving Base

Up

Building Systems.
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. Bldgs > Bldgs < . .
Activit . Activity Description
Y 50,000 sf | 50,000 sf Y P
. . Review current domestic hot water temperature setpoints
Review & Adjust . . P P
. and compare to current facility requirements. If needed,
Domestic Hot Water 4 v . i -
adjust the sepoints to meet the current facility
Temperatures .
requirements.
All air filters shall be checked to verify that the pressure
Check Air Filters v v drop across the filters are within the manufacturer's
recommended limits.
If there is no central building Energy management
Install Programmable g gy g
. system, and no programmable thermostats, install
Thermostats if no 4 v . )
. programmable thermostats in every regularly occupied
controls exist
thermal zone.

B. Required Implementation of Measures

The ordinance requires that within two years from the Retrocommissioning deadline, the Owner
shall implement any Retrocommissioning Measure identified in the report with a predicted
Payback Period of two years or less.

C. Required Scope for a Retrocommissioning Report

If the Retrocommissioning is conducted through a local energy utility program, the report
produced for that will satisfy the requirements of the ordinance.

If the Retrocommissioning is conducted outside of a local energy utility program, then the
Retrocommissioning Report shall include the following:

1. Summary of building use (with square footage breakdown) and typical operation;

2. Summary of building systems including mechanical, electrical and controls systems;

3. Summary of the results for each completed activity required in the Retrocommissioning
scope; and

4. Table of recommended Retrocommissioning Measures that clearly indicates those
measures that must be implemented per the ordinance requirements. The table should
include the following, for each measure:

a.  Capital costs;

b.  Applicable rebates and incentives;

C.  Annual energy savings (including reduction in demand charges);

d. Annual maintenance savings;
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e.  Payback Period (note that any measure with a Payback Period of two years or less, must
be implemented within two years); and

f.  Recommended implementation timeline of each measure.

D. Required Qualifications for Retrocommissioning Professionals

The Retrocommissioning must be performed by a qualified Retrocommissioning Professional
who has been authorized by the City Manager to perform or directly supervise individuals
performing Retrocommissioning and to certify Retrocommissioning Reports required by this
ordinance. A Retrocommissioning Professional must complete the online verification and
approval process described on the Project Website and shall meet one or more of the following
qualifications:

1. A contractor approved by the local utility to perform Retrocommissioning of equivalent
scope on similar types of buildings as part of the utility’s Energy efficiency programs;

2. Licensed Professional Engineer with three or more years of proven commissioning or
Retrocommissioning experience with similar buildings; or

3. Hold relevant certification(s) with Associated Air Balance Council, National
Environmental Balancing Bureau, Association of Energy Engineers, Building
Commissioning Association, University of Wisconsin or the American Society of
Heating, Refrigeration, and Air-Conditioning Engineers as a commissioning authority
with three or more years of proven commissioning or Retrocommissioning experience
with similar buildings; or

4. An individual or firm with five or more years of proven commissioning or
Retrocommissioning experience with similar buildings; or

5. Other credentials based on review and approval of the City Manager.

Upon completion of the online verification and approval process, the Retrocommissioning
Professional will be listed on an approved list of Retrocommissioning Professionals on the
Project Website.

E. Procedures for Passing Costs through to Tenants

If an Owner chooses to pass the costs of the required Retrocommissioning through to their
tenants, those costs must be amortized over a 10-year period (for the study), rather than passed
through in a bulk assessment in a single year. If the Owner chooses to pass the costs of the
required Retrocommissioning measure implementation through to their tenants, those costs must
be amortized over the length of the predicted payback period (as determined by the
Retrocommissioning Professional), rather than passed through in a bulk assessment in a single
year.
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F.  Submitting Proof of Compliance to the City

A qualified Retrocommissioning Professional must submit materials and information to the city
to verify that the Owner has complied with these requirements. The Project Website contains
guidance concerning the required submissions.

VI. Large Industrial Campus Requirements (B.R.C. 10-7.7-8)

A. How To Calculate the Percentages of Total Energy Savings

1. Calculate/measure the calendar year Energy savings™* in electricity consumption = X1
KWh.

2. Calculate/measure the calendar year Energy savings* in fuel (oil & gas) consumption =
Y1 MMBtu.

3. Get the total actual calendar year electricity consumption = X2 kWh.
4. Get the total actual calendar year fuel consumption = Y2 MMBtu.

5. Get the total actual calendar year Energy cost = A $K.

6. Get the total actual calendar year electricity cost = B $K.

7. Get the total actual calendar year fuel cost = C $K.

The Energy savings as a percent of the total Energy (electricity and fuel) consumption for "xxxx"
year is calculated by the following formula:

{(B/A) * (X1)/X2 + (C/A) * (Y1/Y2)} * 100 = Percent Energy Conservation for the Year

* The Energy savings from a project can be counted for 12 months. For example, a project
saving 12,000 kWh annually (1,000 kWH/month) that is implemented on November 1, 2015
would have 2,000 kWH in 2015 and 10,000 kWH of "“carryover" savings in 2016.

** This calculation can be annualized over years to account for significant investments and
savings that may have been made in prior years.

B. Energy Assessment Requirements

Owners of Large Industrial Campuses are required to conduct an Energy Assessment that covers
at least 75 percent of the total Energy usage on the Large Industrial Campus. If the Large
Industrial Campus does not have the monitoring systems necessary to identify the consumption
source of 75 percent of the total Energy usage, the entire site must be included in the assessment.

The assessment must meet or exceed the requirements of a Level 1l assessment per the ASHRAE
Energy Assessment Standard. An electrical utility’s process efficiency assessments and studies
can meet this requirement, if the scope is approved by the City Manager, and if the assessment
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covers at least 75 percent of the total Energy usage. The assessment and report must cover
everything required for the Level 1l assessments, described above in Section IlI.

C. Lighting Requirements and Process

Please refer to Section IV.

D. Submitting Proof of Compliance to the City

The Owner, or a representative of the Owner, must demonstrate to the City Manager, orally or in
writing, that the Owner has complied with these requirements.

VIl. Exemptions (B.R.C. 10-7.7-9)

An Owner can request an exemption as set forth in B.R.C. 10-7.7-9 through the form available
on the Project Website. A building owner can apply for one of the exemptions to the efficiency
requirements within three years of the compliance deadline for the requirements (e.g., if the
deadline is June 1, 2019, an owner could apply as soon as June 1, 2016).

If an Owner applies for an exemption to the Energy Assessment requirements set forth in B.R.C.
10-7.7-3 because they conducted an equivalent Energy Assessment within 10 years of the first
deadline for Energy Assessments, they must demonstrate to the City Manager that they
implemented the Cost Effective actions that were recommended.

A. Maintaining an Exemption in Future Years

If an exemption is granted for having a current U.S. Environmental Protection Agency ENERGY
STAR certification, or a current Leadership in Energy and Environmental Design (LEED)
Building Operations and Maintenance certification from the U.S. Green Building Council, the
Owner must maintain that exemption in the following ways.

If the exemption is granted for an ENERGY STAR certification:

1. The exemption will be valid as long as the ENERGY STAR score of the building is in the
certified range (minimum of 75), as submitted through the rating and reporting
requirement, with an actual re-certification required every 10 years.

2. If the building’s score falls below the certified range (below 75), the owner will be
required to get a free Level | energy assessment through the city’s Partners for a Clean
Environment (PACE) Program to help diagnose the cause of the increased energy use.
The owner will then have one more rating and reporting cycle to improve their ENERGY
STAR score above 75 — if they fail to do so, the exemption will no longer be valid, and
the owner will have to comply with all future efficiency requirements.
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If the exemption is granted for a LEED for Existing Buildings Operations and Maintenance
certification:

1. The exemption will be valid as long as the LEED Certification is valid (re-certification is
required every 5 years through LEED to stay current).

2. If the building loses its LEED certification, the exemption will no longer be valid, and the
owner will have to comply with all future efficiency requirements.

If the exemption is granted for showing a significant pattern of continuous reductions in
greenhouse gas emissions, or for one of the exemptions specific to Large Industrial Campuses:

1. The exemption will be valid for the first round of efficiency requirements following when
the exemption is granted. For example, if this exemption is granted on June 1, 2016, the
building owner would be exempt from the required Energy Assessment in 2019 and the
required Retrocommissioning and Lighting Upgrades in 2021. The owner would be
subject to the next round of requirements starting in 2029 when the next Energy
Assessment would be required.
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CITY OF BOULDER
CITY COUNCIL AGENDA ITEM

MEETING DATE: April 5, 2016

AGENDA TITLE: First Reading and Consideration of Ordinance No. 8113 to
Adopt Amendments to 13-1, “Elections,” B.R.C. 1981, to Change from the Uniform
Election Code to the Municipal Election Code to Streamline the Process for Municipal
Non-Partisan Elections, and Setting Forth Related Details.

PRESENTER/S

Jane S. Brautigam, City Manager

Kathy Haddock, Senior Assistant City Attorney
Lynnette Beck, City Clerk

Dianne Marshall, Administrative Specialist 111

EXECUTIVE SUMMARY

This ordinance amends the city’s provisions regarding elections and brings them in line
with the Municipal Election Code rather than Uniform Election Code (state election
laws). The Uniform Election Code has been used by the city for several years. This will
eliminate the need for regular code changes and streamline the election process,
particularly for elections that may not be coordinated with the county, such as elections
for general improvement districts or special elections.

STAFF RECOMMENDATION

Suggested Motion Language:
Staff requests council consideration of this matter and action in the form of the
following motion:

Motion to Adopt Ordinance No. 8113 to amend Chapter 13-1, “Elections,” B.R.C.
1981, To Change from the Uniform Election Code to the Municipal Election Code to
Streamline the Process for Municipal Non-Partisan Elections, and Setting Forth
Related Details.
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COMMUNITY SUSTAINABILITY ASSESSMENTS AND IMPACTS

e Economic - No economic impact is anticipated.
e Environmental - No environmental impact is anticipated.
e Social - No social impact is anticipated.

OTHER IMPACTS
e Fiscal - No fiscal impact is anticipated.
e Staff time - The clarification of conflicting laws is anticipated to have a positive
impact reducing staff time on election campaign issues.

BACKGROUND

Colorado law has two separate election codes: the Uniform Election Code for partisan
and state elections and the Municipal Election Code for municipal elections. The city
adopted the state election code with numerous amendments to delete references to
partisan elections and other non-applicable provisions, updated the chapter each year as
the legislature adopted amendments, and prepared a master copy for use that included
both codes. Staff has not kept up with the annual amendments for several years. Staff
recommends simplifying the process by adopting the municipal election code which will
not require regular updates and will allow the city to conduct special elections and
elections for general improvement districts.

As a practical matter, for the annual November elections, there will be no change because
those elections are coordinated with the county and not ran directly by the city. The
Municipal Election Code allows the city to adopt the Uniform Code by ordinance for any
particular elections, so if ever appropriate, the council could decide without amending the
code to use the state code. The Municipal Election Code would most often be used for
non-coordinated elections, such as special elections or elections for special improvement
districts. The change will allow the staff to run those elections with less staff time and
cost, and eliminate the need for routine changes to the city's code as the state makes
changes.

The changes in the ordinance are to implement the changes from the Uniform Election
Code to the Municipal Election Code. The deletion of former section 13-1-6 regarding
Submission of Citizen Petitions for Comment is deleted because it conflicts with the
charter. Charter Section 38B governs this procedure and makes it mandatory that the
form be submitted for comment prior to circulation.

RECOMMENDED ACTION

Staff recommends adoption of the ordinance on first reading to simplify the city's law
regarding elections. The ordinance eliminates the numerous provisions that were
necessary to adapt the Uniform Code to the city's needs.

ATTACHMENTS
Ordinance No. 8113
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Attachment A - Proposed Ordinance

ORDINANCE NO. 8113

AN ORDINANCE AMENDING CHAPTER 13-1,
“ELECTIONS,” B.R.C. 1981; TO CHANGE FROM THE
UNIFORM ELECTION CODE TO THE MUNICIPAL
ELECTION CODE TO STREAMLINE THE PROCESS FOR
MUNICIPAL NON-PARTISAN ELECTIONS; AND SETTING
FORTH RELATED DETAILS.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BOULDER,

COLORADO:

Section 1. Chapter 13-1, “Elections’” B.R.C. 1981, is amended to read:

Chapter 13-1: Elections
13-1-1. Legislative Intent.

(a) The purpose of this chapter is to establish procedures for regular and special elections of the
home rule City of Boulder. Such procedures are intended to be consistent with the Municipal
Uniferm-Election Code of 196592 as adopted by the state of Colorado, except as necessary to
comply with provisions of the charter or to meet a specific need of the City as determined by
the city council.

£e)}-The purpose of this chapter is to set the date upon which a proposed ballot measure is final
for its submission to the voters for purposes of complying with the intent and spirit of § 1-45-
117, C.R.S. Such date is the final vote by city council on the final reading of the ordinance
submitting the ballot measure to the voters. That date is set in order to allow for the
distribution of information by the city and input by the public without limitation until the
finalization and submission of the ballot measure for the ballot.

13-1-2. Adoption Heorperation-of MunicipalUniform Election Code of 196592-as
od Wit lifieations,

KACMEL\O-8113-1st Rdg-YEL-.docx
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Attachment A - Proposed Ordinance

&)-The Municipal Uniferm-Election Code of 196592, 31-10-101, et seqt-1-101-through-1-13-
803-C-R-Sas-amended-through-June-6,-2006;as it may be amended, is adopted by reference and
incorporated so as to have the same force and effect as if printed in full in this code, except as
specifically amended by the charter or provisions of this chapter._Unless the context or
ordinance requires otherwise general municipal elections as defined in Sec 22 of the charter shall
be held as specified for reqular municipal elections in the Municipal Election Code.
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13-1-3. Responsibility of the City Manager.

Attachment A - Proposed Ordinance

The city manager shall administer the requirements of this chapter and comply with all laws
regulating the conduct of elections.
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13-1-4%. Initiative and Referendum.

All aspects of the exercise of the initiative and referendum power reserved to the people by
the charter of the city of Boulder shall be governed exclusively by the provisions of the charter,
this code, and any other applicable ordinance of the city, and no statute of the state purporting to
regulate in any way the exercise of the initiative or referendum shall govern the exercise of the
initiative or referendum, except for those criminal provisions of state law not in conflict with any
provision of the charter or this code which prohibit fraud or deception in the circulation or
signing of initiative or referendum petitions, or respecting affidavits concerning said petitions.
This section does not apply to initiatives concerning the amendment or abolition of the charter.

13-1-58. Special Provisions Concerning Filling Council Vacancies by Special Election.

The electors of the city approved an amendment to charter section 8 in November 1996. That
amendment changed the method of filling vacancies on the city council from an appointment
system to an election system. This section establishes the term of a person elected by special

KACMEL\O-8113-1st Rdg-YEL-.docx
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electlon to fill a counC|I vacancy—and—makes—sueh—adfustmems%e%hep%ewﬂen&enhe%m#epm

(a) The term of a council member elected in a special election held pursuant to charter section 8
to fill a council vacancy shall expire at 10:00 a.m. on the third Tuesday in November
following the next general municipal election.

(b) The city council may, in the resolution calling for a special election to fill a council vacancy,
speC|fy a number of days before the electlon that the early voters' polling place shall be open
A R.S. r-referenee, and may
also specify addltlonal hours during which such early voters' polllng place shall be open. But
such a provision is only effective for a special election which is not conducted as a
coordinated election.

13-1-679. Fixing of Ballot Title for Purposes of § 1-45-117, C.R.S.

For purposes of § 1-45-117, C.R.S., ballot titles for city ballot measures shall be considered
fixed upon the final vote of the council after final reading of a motion, resolution, or ordinance
which officially submits a specific ballot measure in the form it is to appear on the ballot for a
vote of the electors at the next election. The date the election is called for consideration of city
ballot measures shall not change the date upon which the ballot title is fixed as provided in this
section.

Section 2. This ordinance is necessary to protect the public health, safety, and welfare of

the residents of the city, and covers matters of local concern.

Section 3. The City Council deems it appropriate that this ordinance be published by title
only and orders that copies of this ordinance be made available in the office of the city clerk for

public inspection and acquisition.
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INTRODUCED, READ ON FIRST READING, AND ORDERED PUBLISHED BY

TITLE ONLY this day of , 2016.

Attest:

City Clerk

Mayor

READ ON SECOND READING, PASSED, ADOPTED, AND ORDERED

PUBLISHED BY TITLE ONLY this day of

Attest:

City Clerk

KACMEL\O-8113-1st Rdg-YEL-.docx
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CITY OF BOULDER
CITY COUNCIL AGENDA ITEM

MEETING DATE:

AGENDA TITLE: First Reading and Consideration of a Motion to Approve an
Ordinance Amending Chapter 13-2, “Campaign Financing Disclosure,” B.R.C. 1981;
Chapter 13-3, “Campaign Activities,” B.R.C. 1981; And Chapter 13-4, “Complaints
Related To Election Procedures And Regulations,” B.R.C. 1981, To Make Changes to
Conform to Recent Supreme Court Cases and Changes to State Law, Change the
Campaign Limits for Matching Funds from Formulas to Dollars, Clarify Issues; And
Setting Forth Related Details.

PRESENTER/S

Jane S. Brautigam, City Manager

Kathy Haddock, Senior Assistant City Attorney
Lynnette Beck, City Clerk

Dianne Marshall, Administrative Specialist 111

EXECUTIVE SUMMARY

In the 1990s, the voters approved an initiative regarding campaign finance in city
elections. Since that time, the United States Supreme Court has adopted limitations on
campaign finance laws, particularly with respect to issue campaigns, and the state of
Colorado has eliminated registration of political committees. The initiative was to
require disclosure of campaign activities that involve the expenditure of funds, but is
written to include campaigning using technology that does not involve the expenditure of
funds. This ordinance is to change these chapters of the code without changing the intent
of the voters.

STAFF RECOMMENDATION

Suggested Motion Language:
Staff requests council consideration of this matter and action in the form of the following
motion:
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Motion to Adopt Ordinance No. 8114 Amending Chapter 13-2, “Campaign Financing
Disclosure,” B.R.C. 1981; Chapter 13-3, “Campaign Activities,” B.R.C. 1981; And
Chapter 13-4, “Complaints Related To Election Procedures And Regulations,” B.R.C.
1981, To Make Changes to Conform to Recent Supreme Court Cases and Changes to
State Law, Change the Campaign Limits for Matching Funds from Formulas to Dollars,
Clarify Issues; And Setting Forth Related Details.

COMMUNITY SUSTAINABILITY ASSESSMENTS AND IMPACTS

e Economic - No economic impact is anticipated.
e Environmental - No environmental impact is anticipated.
e Social - No social impact is anticipated.

OTHER IMPACTS
e Fiscal - No fiscal impact is anticipated.
e Staff time - The clarification of conflicting laws is anticipated to have a positive
impact reducing staff time on election campaign issues.

BACKGROUND

Several changes have occurred since the voters adopted the Campaign Finance Reform
Initiative in 1999. Campaigning does occur through technology that does not require the
expenditure of funds. The initiative does not differentiate between campaigning that
involves expenditure of money and those that do not. Because the initiative was drafted
to make the financing portion of campaigns transparent, we have not attempted to require
that any information distributed without cost include the disclosures that are required
when money is spent. Several of the changes in the proposed ordinance are to eliminate
the implication that they apply to electioneering that is free.

The United States Supreme Court has made rulings that restrict limits on spending on
non-candidate ballot measures and the state has changed some of its laws upon which
sections of the code were based. Through the past several years of implementation,
questions have been raised that require clarification of the law.

The proposed ordinance also adds definitions where there have been questions on various
terms. The reference to "clerk” has been changed to "manager” except where clerk is
specified in the charter. Following are more detailed explanation of the changes that may
not be self-explanatory.

e The definition of “political committee” and Section 13-2-12 are eliminated since
the state no longer maintains the records upon which these sections relied. The
only way for transparency of expenditures by organizations is to require that they
establish unofficial candidate committees or issue committees.
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e “Financial” has been eliminated for the description of the disclosures required by
candidates and incumbents in Section 13-2-3 and 13-2-4 because the disclosures
required to not include dollar amounts, but only the employers and other sources
of funds that may affect a candidate’s or incumbent’s opinion on an issue.

e Sections 13-2-6 and 13-2-7 regarding unofficial candidate committees and issue
committees have been amended by adding a new subsection to each explicitly
stating that these types of committees cannot be combined. While the existing
language seems to make that clear, there has been some confusion. Because there
are different contribution limits for issues than candidates, combining committees
allows for intermingling of contributions and expenditures that circumvents the
purpose of the initiative and prevents transparency.

e Subsection (c) was added to Section 13-2-7 because some issue committees were
changing their purposes after they had received donations. Without a limitation
on those changes, donations could be used for purposes not intended by the
donors.

e Subsection (f) was added to Sections 13-2-8 and 13-2-9 to require the candidate to
provide the city clerk’s office within back-up support documents to what they
entered on the city’s website as total contributions and expenditures. The city
clerk’s office performs audits of the committees, and the back-up information is
necessary for those audits.

e Subsection (d) of Section 13-2-13 was eliminated because it is not practical to
include the statement on tweets or other communications with limited characters.

e The initiative had included a formula which was in the Code. The state law does
not require purging of registration records any longer, and it is difficult for a
normal person to make the calculation. The formula has been replaced with
“$20,000” to reflect the amount the formula allows, estimating if the registration
records were purged. That replacement is in Sections 13-2-19 and 13-2-20(b)(1).

e The number of contributors was added to Section 13-2-20 so the public does not
have to do the calculation.

e Subsection (b)(4) was eliminated from 13-2-21 because carryover funds are not
permitted.

For Section 13-3-3 regarding contributions by city contractors, we recommend
eliminating the section. It can only be applied to candidates or candidate committees.
Since the maximum contribution is limited to $100 per candidate or unofficial candidate
committee, and some courts have determined that $100 is not enough to unduly influence
a candidate. As is, Section 13-3-3 was very confusing and difficult to apply. If council
would prefer to leave in this section, but make it intelligible, staff suggests:

13-3-3 Contributions by City Contractors.

It shall be unlawful for any city contractor to make or solicit any
contribution of money or other things of value, or to promise expressly or
impliedly to make or solicit any such contribution to any candidate or
unofficial candidate committee. For purposes of this section, city
contractor means any person who enters into any contract with the city or
any department or agency thereof either for the rendition of personal
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services or furnishing any material, supplies, or equipment to the city or
any department or agency thereof, or for selling any land or building to the
city or any department or agency thereof. This section shall apply to a city
contractor if payment for the performance of such contract or payment for
such material, supplies, equipment, land, or building is to be made in
whole or in part from funds appropriated by the city council, at any time
between the commencement of negotiations for and the later of
completion of performance under or the termination of negotiations for
such contract or furnishing of material, supplies, equipment, land, or
buildings, directly or indirectly.

Finally, in Section 13-4-13, language has been added to make clear that the results of an
inquiry or investigation that does not go to hearing is also not made public. Last election,
there were arguments that the determinations which the clerk resolves with the
committees individually should be public. As staff read the initiative and the code, the
intent was to keep the spot checks and requests for compliance for mistakes confidential
to avoid influencing the election. It was only when an issue became serious enough for
formal action, that the matter was public. This change will make that intent clear.

ATTACHMENTS
Ordinance No. 8114
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ORDINANCE NO. 8114

AN ORDINANCE AMENDING CHAPTER 13-2, “CAMPAIGN
FINANCING DISCLOSURE,” B.R.C. 1981; CHAPTER 13-3,
“CAMPAIGN ACTIVITIES,” B.R.C. 1981; AND CHAPTER 13-
4, “COMPLAINTS RELATED TO ELECTION PROCEDURES
AND REGULATIONS,” B.R.C. 1981, TO MAKE CHANGES TO
CONFORM TO RECENT SUPREME COURT CASES AND
CHANGES TO STATE LAW, CHANGE THE CAMPAIGN
LIMITS FOR MATCHING FUNDS FROM FORMULAS TO
DOLLARS, CLARIFY ISSUES; AND SETTING FORTH
RELATED DETAILS.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BOULDER,
COLORADO:

Section 1. Chapter 13-2, “Campaign Financing Disclosure,” B.R.C. 1981, is amended to
read:

Chapter 13-2: Campaign Financing Disclosure

13-2-1. Legislative Intent.

(a) The purposes of this chapter include assisting electors in the city in making informed election
decisions by requiring firanetal-disclosure of information from candidates for city office and
committees supporting or opposing such candidates and city ballot issues.

(b) The limitations on contributions are intended to assure the public that:

(1) Excessive campaign costs and large contributions do not cause corruption or the
appearance of corruption in the election process; and

(2) Large campaign contributions will not be used to buy political access or to influence
governmental actions.

(c) Public campaign financing is intended to assure the public that access to large amounts of
money will not be a prime requirement for participation in the political process.

(d) The provisions of this chapter concerning financial disclosure are exclusive and supersede
any state statute on the subject, whether in conflict herewith or not, including, without
limitation, article 1-45, C.R.S., unless the provisions of such statute are expressly made
applicable by reference in this chapter.
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Attachment A - Proposed Ordinance

(e) The reporting requirements are necessary to gather the data to detect violations.

(F) The provisions of this chapter have been modeled on the Federal Election Campaign Act and
the Colorado Fair Campaign Practices Act, and in accordance with an initiative passed by the
people of the city in 1999. Modifications have been made where necessary to meet specific
needs of the city, to clarify and make more specific various requirements, and to comply with
the evolving law in this area.

(9) The city council finds that at this time it is not necessary to require candidates and their
candidate committees to report expenditures over $200.00 as frequently as such reporting is
necessary for unofficial candidate committees and independent expenditures in order to serve
the purposes of this chapter. Candidates are necessarily subject to intense scrutiny throughout
the campaign, and are required to file financial disclosures shortly after becoming candidates.
They become candidates no later than seventy-one days before the election under the charter.
Candidate committees file their statement of organization at the beginning of the campaign,
and thus are a formed ongoing entity which is well known. Unofficial candidate committees
can be formed at any time, and individuals can make independent expenditures at any time,
so within twenty-one days of the election more frequent reporting of larger expenditures is
required of them. Council, like the United States Congress, finds that a twenty-four-hour
reporting period is not unreasonable in that immediate pre-election time, especially where
mail ballots are used.

(h) The purpose of this chapter is to provide for transparency in the expenditure of monies spent
on campaigns and not to regulate speech. Making an endorsement supporting or opposing a
candidate or ballot prepesitiormeasure, or solicitation of such an endorsement by a
candidate, committee, or other person, is not regulated by this title. However, the
expenditures for publishing endorsements, and any contributions for support or opposition to
a candidate or ballot prepesitienmeasure other than the endorsement itself, are regulated by
this title in the same way as other contributions and expenditures.

13-2-2. Definitions.

The following terms used in this chapter and Chapter 13-3, "Campaign Activities,” B.R.C. 1981,
have the following meanings unless the context clearly indicates otherwise:

"Ballot measureprepesition” means any amendment to the C|ty charter, and any |n|t|at|ve
referendum, or recall for which a
the-city-er-forwhich-petitions have been properly certlfled by the C|ty elerkmanage r for
submission to the city council, or any ordinance or issue put to a vote of the electors of the City
of Boulder under the provisions of the city charter. _For purposes of this chapter only, “ballot
measure” also includes any initiative, referendum, or recall for which a petition committee has
submitted a proposed petition to the city manager. Such term does not include any ballot issue
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placed on the ballot by the United States, the State of Colorado, or any political subdivision
thereof other than the city.

"Candidate" means any person whose petition of nomination for city council, whether at a
regular, special, or recall election, has been certified as sufficient by the city clerk pursuant to
charter section 26.

"Candidate committee™ means a person, including the candidate, or persons with the common
purpose of receiving contributions or making expenditures under the authority of a candidate.
The term "official candidate committee” is synonymous with "candidate committee."

"Committee" means a candidate committee, an unofficial candidate committee, and an issue
committee, unless the context indicates that it can mean only one or two of these types of
committees.

"Contribution" means:

(a) Any payment, loan, pledge, or advance of money, including, without limitation, checks
received but not deposited or payments made by credit card, or guarantee of a loan, made
to or for the benefit of any candidate or committee;

(b) Any payment made to a third party for the benefit of any candidate or committee,
including, without limitation, the use of a credit card to secure such benefit;

(c) Anything of value given, directly or indirectly, to a candidate for the purpose of
promoting the candidate's election, including, without limitation, commercial services
such as banking, printing, and mailing services; or

(d) With regard to a contribution for which the contributor receives compensation or
consideration of less than equivalent value to such contribution, including, without
limitation, items of perishable or non-permanent value, goods, supplies, services, or
participation in a campaign-related event, an amount equal to the value in excess of such
compensation or consideration; or

(e) A contribution in kind.

"Contribution™ does not include services provided without compensation by individuals
volunteering their time on behalf of a candidate or committee.

"Contribution in kind" means the fair market value of a gift or loan of any item of real or
personal property, other than money, made to or for any candidate or committee for the purpose
of influencing the passage or defeat of any issue or the election or defeat of any candidate.
Personal services are a contribution in kind by the person paying compensation therefor. In
determining the value to be placed on contributions in kind, a reasonable estimate of fair market
value shall be used by the candidate or committee. "Contribution in kind" does not include an
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endorsement of a candidate or an issue by any person, nor does it include the payment of
compensation for legal or accounting services rendered to a candidate if the person paying for
the services is the regular employer of the individual rendering the services and the services are
solely for the purpose of ensuring compliance with the provisions of this title.

"Expenditure™” means the payment, distribution, loan, or advance of any money by any
candidate or committee, whether in cash, by check, as a credit card charge, or otherwise.
"Expenditure™ also includes the payment, distribution, loan, or advance of any money by a
person for the benefit of a candidate or committee that is made with the prior knowledge and
consent of an agent of the candidate or committee. An expenditure occurs when the actual
payment is made or when a contract is agreed upon, whichever comes first. Consent may be
implied from collaboration and need not be express.

“Fair market value” means the amount a willing buyer and a willing seller would pay for the
product or service when either was under any obligation to do so.

"Independent expenditure™ means an expenditure by any person for the purpose of expressly
advocating the election or defeat of a candidate or candidates, which expenditure is not
controlled by, coordinated with, or made upon consultation with any candidate or candidate
committee or any agent of such candidate or committee. "Independent expenditure” does not
include expenditures made by persons, etherthanpolitical-parties-and-pohitical-committees-in
the regular course and scope of their business, including political messages sent solely to
members.

"Issue™ is synonymous with "ballot measureprepesition.”

"Issue committee™ means any two or more natural persons who collaborate together, or any
corporation, partnership, commission, association, or any other organization or group of persons,
that accepts contributions or makes expenditures for the purpose of opposing or supporting a
ballot prepesitienmeasure at a city election, regardless of whether or not it has obtained the
consent of the sponsors of the ballot prepesitiermeasure.

“Loan” means providing something of value, including money, to another, with a promise,
express or implied, that money will be paid in the future for the item of value.

"Official candidate committee" - see definition of "candidate committee."
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“Published” means a writing presented for distribution in exchange for money or other item

of value.

“Solicitation” means a written or oral or other endeavor to obtain, seek or plead for money or
other item of value.

"Unofficial candidate committee” means any two or more natural persons who collaborate
together, or any corporation, partnership, commission, association, or any other organization or
group of persons, that accepts contributions or makes expenditures for the purpose of expressly
advocating the election or defeat of a clearly identified candidate for city council. An unofficial
candidate committee ceases to be independent if its expenditures are in any way, directly or
indirectly, controlled by, coordinated with, or made upon consultation with any candidate or
candidate committee or agent thereof.

13-2-3. Candidate's InterestFinancial Disclosure Statement.

(@) The purpose of this section is to provide members of the public and other council members
with information regarding financial dealings of candidates and council members that might
affect their ability to make impartial decisions. When reporting information regarding the
activities of a third party, a reporting person is required to report only information about which
he or she has actual knowledge.

(b) Any person required to file a financial disclosure statement required by this chapter shall file
a statement on a form provided by the city clerk, as follows:

(1) The reporting person's employer and occupation;

(2) The source of any income in excess of $1,000 per year, including, without limitation,
other household income, capital gains, whether or not taxable, dividends, interest, wages,
salaries, rents, profits, and retirement accounts;

(3) The name, location, and nature of activity of any business entities or enterprises, with
holdings of real or personal property or with business dealings in the area encompassed
by the Boulder Valley Comprehensive Plan, in which the reporting person or other
household member has any financial interest or is actively engaged as an officer, director,
or partner, and the nature of the reporting person's or other household member's interest
or activity. A reporting person or other household member is not required to report any
financial interest in any business entity in which the reporting person's or other household
member's only interest is through an investment in an excepted investment. A charitable
donation is not a financial interest;
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(4) The location of any real property within Boulder County in which the reporting person or
other household member has an interest or, if the reporting person or other household
member has a reportable interest in an entity or enterprise disclosed pursuant to Paragraph
(b)(3) above, in which the entity or enterprise has any interest and the nature of such
interest;

(5) Any other information that the reporting person feels would be helpful or should be
disclosed; and

(6) Notwithstanding any other provision of this chapter, no reporting person or other
household member is required to disclose any confidential relationship protected by law.

13-2-4. - Filing Dates and Disclosure Periods — Candidates and Incumbents.

(@)

(b)

(©)

On or before September 10, any candidate having filed a petition of nomination shall file a
statement of financial disclosure as set forth in Section 13-2-3, "Financial Disclosure
Statement,” B.R.C. 1981. The candidate shall file a supplemental report if there is any material
change in the information reported after the date of filing within fifteen days after the material
change.

On or before April 15 of each year, every member of the city council shall file a statement of
financial disclosure as set forth in Section 13-2-3, "Financial Disclosure Statement," B.R.C.
1981. Council members shall report any material changes to the information reported, except
information reported pursuant to Paragraph 13-2-3(b)(2) of this chapter, within fifteen days
of the end of the calendar quarter in which the material change occurred.

Each financial disclosure statement shall include all information current on the date of filing,
except information required by Paragraph 13-2-3(b)(2) of this chapter shall be reported as of
the end of the previous calendar year.

13-2-5. Statement of Organization of Official Candidate Committee.

(a)

No more than three days after a candidate's petition of nomination for city council has been
certified as sufficient by the city elerkmanager pursuant to charter section 26, the candidate
shall file a statement of organization of the committee formed to assist the candidate in being
elected to city council. This statement shall be filed even if the candidate has not formed a
committee, and shall be amended later if a committee is formed or the information required
changes. The statement of organization shall include:

(1) The name and address of the candidate;
(2) The name and address of the committee;

(3) The names and addresses of all persons acting as officers of the candidate's campaign or
of the committee, including committee chairpersons; and

(4) The name and address of the committee's campaign treasurer.
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(b) A candidate may be the treasurer and hold any position in the candidate's own campaign
committee. A candidate is deemed to have a committee even if there is none, but this does
not increase the reporting requirements. No candidate shall be deemed to have more than one
candidate committee, and if more than one committee acts under the authority of or in
coordination with a candidate, all shall be deemed the candidate's committee and shall file
combined reports as required by this title and all shall jointly be subject to the limitations of
this title.

(c) The committee treasurer shall file a statement of any changes in the information required by
Subsection (a) of this section no more than three days after such change.

(d) Expenditures by any person on behalf of a candidate that are, in any way, directly or
indirectly, controlled by, coordinated with, or made upon consultation with any candidate or
the candidate's official committee or agent thereof shall be considered a contribution to the
candidate and are subject to the contribution limitations contained in this chapter. If such an
expenditure is made by an unofficial candidate committee, all contributions to that committee
shall be deemed contributions to the candidate for purposes of contribution limitations. Such
expenditures also count toward the expenditure limit of any candidate receiving public
funding under this chapter.

13-2-6. Statement of Organization of Unofficial Candidate Committee.

(a) No more than three days after an unofficial candidate committee accepts a contribution or
makes or obligates itself to make an expenditure, the treasurer of the committee shall file a
statement of organization that includes:

(1) The name and address of the committee;

(2) The candidate or candidates the committee is supporting or opposing, or both if that is the
case;

(3) The names and addresses of all persons acting as officers of the committee, including
committee chairpersons; and

(4) The name and address of the committee's campaign treasurer.

(b) The committee treasurer shall file a statement of any changes in the information required by
this section no more than three days after such change.

(c) Expenditures by any unofficial candidate committee on behalf of a candidate that are, in any
way, directly or indirectly, controlled by, coordinated with, or made upon consultation with
any candidate or the candidate's committee or agent thereof shall be considered a
contribution to the candidate and subject the candidate and the contributor to any applicable
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penalties contained in this chapter. Such expenditures also count toward the expenditure limit
of any candidate who has received public funding under this chapter.

(d) Unofficial candidate committees which make expenditures on behalf of any candidate who
has received public funding under this chapter shall keep records of the time, place, and
general subject matter of all consultation with any person, other than a member of the
committee who is not affiliated with any other candidate or official or unofficial candidate
committee, concerning the substance, venue, and timing of the expenditure, which records
shall be given to the city manager by the committee treasurer if the manager makes a demand
for same. The manager is authorized to make such a demand any time the manager has a
reasonable suspicion that the expenditures were controlled by, or coordinated with, or made
upon consultation with any candidate or candidate's committee or other unofficial candidate
committee or agent thereof.

(e) Unofficial candidate committees cannot be combined with an issue committee.

13-2-7. Statement of Organization of Issue Committee.

(a) No more than three days after an issue committee accepts a contribution or makes an
expenditure, or three days after ballot certification if the committee has accepted contributions or
made expenditures in anticipation of ballot prepesitiermeasure certification, the treasurer of the
committee shall file a statement of organization that includes:

(1) The name and address of the committee;

(2) The ballot prepesitiermeasure or measuresprepesitions being supported or opposed by
the committee;

(3) The names and addresses of all persons acting as officers of the committee, including
committee chairpersons; and

(4) The name and address of the committee's treasurer.

(b) The committee treasurer shall file a statement of any changes in the information required by
this section no more than three days after such change.

(c) Once an issue committee files a statement of organization, it cannot add or change the ballot
measure(s) supported or opposed.

(e) Issue committees cannot be combined with an unofficial candidate committee.

13-2-8. Statement of Contributions and Expenditures of Official Candidate Committee.

(a) The candidate, or the treasurer of each official candidate committee, shall file statements of
contributions and expenditures according to the following schedule:
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(1) Three days after the candidate's petition of nomination for city council has been certified
as sufficient by the city clerk pursuant to charter section 26, which statement shall cover
all contributions and expenditures made in anticipation of candidacy;

(2) On the forty-second day prior to the election.
(3) On the twenty-eighth day prior to the election;
(4) One the twenty-first day prior to the election; and

(5) On the fourteenth day prior to the election.

(b) The statement shall contain:

(©)

(1) The names and addresses of each person making contributions-te-the-filer'sknewledge,
and the amount, dates, and nature of such contributions since the last report required to be
filed by this chapter, unless the statement is the first one required,

(2) The cumulative total value of the contributions received;

(3) The names and addresses of each person to whom an expenditure has been made and the
amount, date, and purpose of such expenditure since the last statement required by this
chapter, unless the statement is the first one required,

(4) The cumulative total value of all expenditures made; and

(5) A statement of all anonymous contributions received, together with their disposition,
from the last statement required by this chapter, unless this statement is the first one required.

By 5:00 p.m. on the Thursday before the election, the candidate or the treasurer of each
official candidate committee shall file a statement of contributions and expenditures,
providing the information required by Subsection (b) of this section, together with
anticipated contributions and expenditures for the remainder of the campaign, if any, before
or after the election.

(d) On or before the thirtieth day after the election, the candidate or the treasurer of each official

(€)

candidate committee shall file a final statement of contributions and expenditures, stating the
information required by Subsection (b) of this section and, if a balance remains on the
candidate's or committee's books, the intended disposition of that balance. If such a balance
remains, the candidate and treasurer shall file a final statement sixty days after the election
showing the actual disposition of that balance.

The candidate and the candidate's committee shall comply with the disclosure requirements
of Section 13-2-13, "Election Materials and Advertising Supporting or Opposing Candidate
to Contain Sponsor's Name," B.R.C. 1981.
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(f) Copies of documents supporting the contributions and expenditures included in any

statements required by this section shall be provided to the city manager at the time of
submitting the statement.

13-2-9. Statement of Contributions and Expenditures of Unofficial Candidate Committee.

(a) The treasurer of each unofficial candidate committee shall file statements of contributions
and expenditures according to the following schedule:

(1) Three days after the committee accepts a contribution or makes or obligates itself to make
an expenditure, which statement shall cover all contributions and expenditures made;

(2) On the forty-second day prior to the election;
(3) On the twenty-eighth day prior to the election;
(4) On the twenty-first day prior to the election; and
(5) On the fourteenth day prior to the election.

(b) The statement shall contain:

(1) The names and addresses of each person making contributions to the treasurer's
knowledge, and the amount, dates, and nature of such contributions since the last report
required to be filed by this section, unless the statement is the first one required,;

(2) The cumulative total value of the contributions received;

(3) The names and addresses of each person to whom an expenditure has been made and the
amount, date, and purpose of such expenditure since the last statement required by this
section, unless the statement is the first one required;

(4) The cumulative total value of all expenditures made; and

(5) A statement of all anonymous contributions received, together with their disposition,
from the last statement required by this section, unless this statement is the first one
required.

(c) By 5:00 p.m. on the Thursday before the election, the treasurer of each unofficial candidate
committee shall file a statement of contributions and expenditures, providing the information
required by Subsection (b) of this section, together with anticipated contributions and
expenditures for the remainder of the campaign, if any, before or after the election.

(d) In addition, if an unofficial candidate committee makes an expenditure in excess of $200.00,
the treasurer of the committee shall file a statement of independent expenditure giving the
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names and addresses of each person to whom such an expenditure has been made, and the
amount, date, and purpose of such expenditure, on the following schedule:

(1) On or before the twenty-first day before the election: Within three business days after
obligating funds for the first such expenditure.

(2) On or after the twenty-first day but more than twenty-four hours before the election, and
including any reportable expenditure not previously reported: Within twenty-four hours
after obligating funds for such expenditure.

(3) On or before the thirtieth day after the election: Notice of any independent expenditure in
excess of $200.00 made on the day before or the day of the election.

(4) A statement due on a weekend or holiday shall be filed on the next business day.

(e) On the thirtieth day after the election, the treasurer of each unofficial candidate committee

(f)

(f)

shall file a final statement of contributions and expenditures, stating the information required
by Subsection (b) of this section and, if a balance remains on the committee's books, the
intended disposition of that balance. If such a balance remains, the candidate and treasurer
shall file a final statement sixty days after the election showing the actual disposition of that
balance.

Unofficial candidate committees shall comply with the disclosure requirements of Section
13-2-13, "Election Materials and Advertising Supporting or Opposing Candidate to Contain
Sponsor's Name," B.R.C. 1981.

Copies of documents supporting the contributions and expenditures included in any

statements required by this section shall be provided to the city manager at the time of
submitting the statement.

13-2-10. Independent Expenditures — Applies to Natural Persons and Unofficial Candidate

Committees.

(@) Any natural person making an independent candidate expenditure in excess of $200.00 shall

deliver notice in writing to the city elerkmanager of such independent expenditure, as well as
the amount of such expenditure, and a detailed description of the use of such independent
expenditure, within three business days after obligating funds for such expenditure.
Thereafter, notice of additional expenditure obligations in excess of $200.00 shall be
delivered to the elerkmanager on the twenty-first day before the election. Notice of each
subsequent independent expenditures in excess of $200.00 up to twenty-four hours before the
election but not previously reported shall be delivered to the elerkmanager within twenty-
four hours after obligating funds for the independent expenditure. On or before the thirtieth
day after the election, notice of any independent expenditure in excess of $200.00 made on
the day before or the day of the election shall be delivered to the elerkmanager. The notice
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shall specifically state the name of the candidate or candidates whom the independent
expenditure is intended to support or oppose. Each independent expenditure shall be reported
as a separate item in each notice.

(b) Any natural person making an independent expenditure in excess of $200.00 shall comply
with the disclosure requirements of Section 13-2-13, "Election Materials and Advertising
Supporting or Opposing Candidate to Contain Sponsor's Name," B.R.C. 1981.

(c) Expenditures by any natural person on behalf of a candidate that are, in any way, directly or
indirectly, controlled by, coordinated with, or made upon consultation with any candidate or
the candidate's committee or agent thereof shall be considered a contribution to the candidate
and subject the candidate and the contributor to any applicable penalties contained in this
chapter. Such expenditures also count toward the expenditure limit of any candidate who has
received public funding under this chapter.

(d) Individuals who make an independent expenditure on behalf of any candidate who has
received public funding under this chapter shall keep records of the time, place, and general
subject matter of all consultation with any person about the substance, venue, and timing of
the expenditure, which records shall be given to the city manager if the manager makes a
demand for same. The manager is authorized to make such a demand any time the manager
has a reasonable suspicion that the expenditures were controlled by or coordinated with or
made upon consultation with any candidate or candidate's committee or agent thereof.

13-2-11. Statement of Contributions and Expenditures of Issue Committee.

(a) The treasurer of each issue committee shall file a statement of contributions and expenditures
according to the following schedule:

(1) Three days after the committee accepts a contribution or makes or obligates itself to make
an expenditure, and three days after ballot certification if the committee has accepted
contributions or made expenditures in anticipation of ballot prepesitiormeasure
certification;

(2) On the forty-second day prior to the election;
(3) On the twenty-eighth day prior to the election;
(4) On the twenty-first day prior to the election; and
(5) On the fourteenth day prior to the election.

(b) The statement shall contain:
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(1) The names and addresses of each person making contributions to the treasurer's
knowledge, and the amount, dates, and nature of such contributions since the last report
required to be filed by this section, unless the statement is the first one required,

(2) The cumulative total value of the contributions received;

(3) The names and addresses of each person to whom an expenditure has been made and the
amount, date, and purpose of such expenditure since the last statement required by this
section, unless the statement is the first one required;

(4) The cumulative total value of all expenditures made; and

(5) A listing of the amount of each individual anonymous contribution, together with the
total of all anonymous contributions received from the last statement required by this
section, unless this statement is the first one required.

(c) By 5:00 p.m. on the Thursday before the election, the treasurer of each issue committee shall
file a statement of contributions and expenditures, providing the information required by
Subsection (b) of this section, together with anticipated contributions and expenditures for
the remainder of the campaign, if any, before or after the election.

(d) On the thirtieth day after the election, the treasurer of each issue committee shall file with the
city manager a final statement of contributions and expenditures, stating the information
required by Subsection (b) of this section and, if a balance remains on the committee's books,
the intended disposition of that balance. If such a balance remains, the candidate and
treasurer shall file a final statement sixty days after the election showing the actual
disposition of that balance.

(f)_Copies of documents supporting the contributions and expenditures included in any

statements required by this section shall be provided to the city manager at the time of
submitting the statement.
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13-2-123. Election Materials and Advertising Supporting or Opposing Candidate to
Contain Sponsor's Name.

All persons composing, presenting, using, or distributing information which expressly
opposes or supports any candidate or candidates shall include therein the name of the person who
is responsible for spensered-the composition, presentation, use, or distribution of such
information. This requirement includes all electronic, social media, paper, audio, or visual forms
of distribution.

13-2-134. Solicitation for Candidate Campaign Funds.

Whenever any person makes an expenditure for the purpose of soliciting any contribution
through any broadcasting station, newspaper, magazine, outdoor advertising facility, direct
mailing, or any other type of general public political advertising for the purpose of financing
communications expressly advocating the election or defeat of a clearly identified candidate,
such communication:

(a) If authorized by a candidate or committee or any agent thereof, shall clearly state that the
communication has been so authorized;

(b) If paid for by other persons but authorized by a candidate or committee, or its agents, shall
clearly state that the communication is paid for by such other persons and authorized by such
candidate or committee, or its agents; or

(c) If not authorized by a candidate or committee, or its agents, shall clearly state the name of the
person who paid for the communication and state that the communication is not authorized
by any candidate or committee.
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13-2-145. Filing, Preservation, and Public Inspection of Statements.

(a) Persons required by this chapter to prepare and file statements shall do so on the basis of
information that is complete and current at least as of 5:00 p.m. on the second calendar day
before the filing date.

(b) Persons required by this chapter to file statements or deliver notices shall file such statements
or notices with the city manager on forms that the manager provides_and preserve such
records for a period of six months from the date of the election;-.

(c) The city manager shall preserve all statements filed under this chapter for a period of six
months from the date of the election or, in the case of a successful candidate, until six months
after the person finally leaves office, or as specified in the City’s Records Retention
Schedule, whichever is longer. Such statements constitute a part of the public records of the
city and shall be available for public inspection during normal business hours.

13-2-156. Notice of Disclosure Requirements and Enforcement.

The city manager shall administer the provisions of this article and shall:

(a) Publish a summary of the filing and reporting required of candidates and committees and
independent expenditures in a newspaper of general circulation in the city on the forty-fifth
day before each regular municipal election, or as soon thereafter as practicable after the
calling of a special election, and again two weeks after each municipal election;

(b) Prepare and make available the forms to be used in filing the statements required by this
chapter;

(c) Prepare and provide to each candidate or organization, upon its first filing with the manager,
a checklist of the statements required and the specific calendar date each is due;

(d) Keep a record of persons or organizations to whom the forms and checklists were given and a
record of the date such filings were received,;

(e) Upon concluding on the basis of such records, complaints, or other information that a
candidate or organization has not filed the required statements or has filed incomplete or
incorrect statements, immediately notify, either verbally or in writing, the person required to
file that such person must file the missing statement or provide the information within
seventy-two hours of the manager's notice; and

(F) As soon as practical after any candidate signs a contract with the city for matching funds, the
manager shall publish notice of that fact electronically on the election page of the city's
website.
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13-2-16%. Contribution Limitation — Applies to Natural Persons and Unofficial Candidate
CommitteesCandidates Only.

No candidate for city council, or candidate committee, or unofficial candidate committee,
shall solicit or accept any contribution, including any "in-kind" contribution, that will cause the
total contributions from any person to exceed $100.00 to that candidate with respect to any single
election. The recipient of any contribution which would cause the total amount of contributions
to a candidate from a single person to exceed $100.00 shall promptly return any such excess to
the donor. The candidate and the candidate's committee shall be treated as one, and a
contribution to one is counted as a contribution to the other. Contributions to unofficial candidate
committees are separately subject to the $100.00 limitation.

13-2-178. Anonymous Contributions.

(a) Anonymous contributions to any candidate or candidate committee, or unofficial candidate
committee, may not be retained or expended by the candidate or committee. Anonymous
contributions also may not be retained or expended by a political committee insofar as it is
reasonably possible to discern from the contribution that it was intended to support that
committee's efforts to elect or defeat a candidate. If anonymous contributions are received by
a candidate or committee, they shall be disposed of as follows:

(1) If the candidate has accepted public financing under this chapter, all anonymous
contributions to the candidate or the candidate's committee shall be forwarded to the city
elerkmanager with the next required report, noted in the report, and deposited in the
general fund of the city.

(2) Unofficial candidate committees, political committees, and candidates and candidate
committees of candidates who have not accepted public financing under this chapter shall
donate anonymous contributions to any charitable organization recognized by the Internal
Revenue Service pursuant to section 501(c)(3) of the Internal Revenue Code or to the
city, and the distribution of such funds shall be indicated on the next report required to be
filed pursuant to Section 13-2-8, "Statement of Contributions and Expenditures of
Official Candidate Committee,” or 13-2-9, "Statement of Contributions and Expenditures
of Unofficial Candidate Committee,” B.R.C. 1981.

(3) If an anonymous contribution is donated to a charitable organization recognized by the
Internal Revenue Service pursuant to section 501(c)(3) of the Internal Revenue Code, the
candidate or committee shall retain the envelope or other container in which it arrived,
together with any other material which arrived with it, and a photocopy of the
contribution itself (showing only the amount and serial number of any bills), shall retain
such information as candidate or committee records for at least six months after the
election, and shall make such records available to the city manager upon request.
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(b) If an anonymous contribution is received by an issue committee, the treasurer shall retain the
envelope or other container in which it arrived, together with any other material which
arrived with it, and a photocopy of the contribution itself (showing only the amount and
serial number of any bills), shall retain such information as committee records for at least six
months after the election, and shall make such records available to the city manager upon
request.

13-2-189. Unexpended Campaign Contributions.

Unexpended contributions to candidates or committees (including issue committees) may be
donated to any charitable organization recognized by the Internal Revenue Service pursuant to
section 501(c)(3) of the Internal Revenue Code or returned to the contributor, and the
distribution of such funds shall be indicated on the final report of the committee required to be
filed pursuant to Section 13-2-8, "Statement of Contributions and Expenditures of Official
Candidate Committee," or 13-2-9, "Statement of Contributions and Expenditures of Unofficial
Candidate Committee,” B.R.C. 1981.

13-2-1920. Public Matching Funds.

(@) The city will allocate and provide matching funds, up to fifty percent of the expenditure limit
as herein defined, to any city council candidate who meets the eligibility requirements set out
in Section 13-2-20, "Eligibility for Matching Funds,” B.R.C. 1981. The expenditure limit

shall be set at $20 OOO$945—pepmg+ste#ed—eHyA+etepa&eLm&da§La#eHheda¥eeePby—state

te%h&pepeen{ageehangeﬂfemk%preeemngﬁﬁeyeaps Only actual currency or its equwalent

shall be matched with public funds. Neither loans nor in-kind contributions nor amounts
exceeding $100.00 from the candidate's personal wealth shall be eligible for matching funds.

(b) After meeting the eligibility requirements, any candidate may request matching funds from
the city no more frequently than once per week in amounts no less than $500.00. The final
request for matching funds must be submitted to the city no later than fourteen days before
the election, but may be for less than $500.00.

13-2-20%. Eligibility for Matching Funds.

A candidate who meets the following requirements shall be eligible to receive matching
funds:

(a) The candidate raises at least ten percent of the expenditure limit from a minimum of 80
individual contributors. No more than $25.00 of each contribution may be counted toward
the ten percent; and
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(b) The candidate signs a contract with the city committing to the following:

(2) Agrees to contribute to his or her campaign no more than twenty percent of the
expenditure limit from his or her own personal wealth; and

(3) Agrees to return at least fifty percent of any unexpended funds to the city, but not more
than the matching funds received;and

13-2-212. Violations and Penalty.

(@) Criminal Acts and Penalties: No person shall:

(1) File any statement required by this chapter that the person knows contains false
information;

(2) Fail to file a required statement within seventy-two hours of having been notified by the
city manager pursuant to Subsection 13-2-16(e), B.R.C. 1981;

(3) Fail to provide required information necessary to complete a required statement within
seventy-two hours of having been notified by the city manager pursuant to subsection 13-
2-16(e), B.R.C. 1981;

(4) Knowingly misstate or misrepresent the name of the person who financed the
composition, presentation or distribution of information as required by section 13-2-13,
"Election Materials and Advertising Supporting or Opposing Candidate to Contain
Sponsor's Name," B.R.C. 1981; or

(5) Fail to comply with any of the other requirements of this chapter;

(6) Any person convicted of a violation of this subsection is subject to a fine not to exceed
$1,000.00.

(b) Civil Remedies:

(1) For the purposes of this subsection, "this ordinance" means those provisions adopted by
the people in the 1999 regular municipal election as placed on the ballot in Ordinance No.
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6097, including, without limitation, any contract entered into pursuant to subsection 13-2-
21(b), B.R.C. 1981.

(2) Any registered elector of the city may bring a civil action including, without limitation,
an action for injury, and may sue for injunctive relief to enjoin violations or to compel
compliance with this ordinance consistent with paragraph (b)(3) of this section, provided
such person first files with the city attorney a written request for the city attorney to
commence action. The request shall include a statement of grounds for believing a cause
of action exists. The city attorney shall respond within ten days after receipt of the
request indicating whether the city attorney intends to file a civil action. If the city
attorney indicates in the affirmative and files suit within thirty days thereafter, no other
civil action for the same violation may be brought unless the action brought by the city
attorney is dismissed without prejudice.

(3) Any candidate or candidate committee who knowingly accepts a contribution in excess of
$100.00 or exceeds the expenditure limit in violation of the contract with the city and this
ordinance is liable in a civil action initiated by the city attorney or by a registered elector
of the city for an amount up to $500.00 or three times the amount by which the
contribution or expenditure limit is exceeded, whichever is greater.

(4) In determining the amount of civil liability, the court may take into account the
seriousness of the violation and culpability of the defendant.

(5) The city attorney shall enforce all provisions of this ordinance.

(6) The city council is empowered to create an advisory committee and other enforcement
procedures as it deems appropriate to implement this ordinance.

Section 2. Chapter 13-3, “Campaign Activities,” B.R.C. 1981, is amended to read:

Chapter 13-3: Campaign Activities
13-3-1. Legislative Intent.

The purpose of this chapter is to regulate election campaign activities in municipal elections.
The provisions of this chapter have been modeled on portions of the Federal Election Campaign
Act, 2 U.S.C. sections 435 and 441. Modifications have been made where necessary to meet
specific needs of the city. The provisions of this chapter concerning municipal election campaign
activities are exclusive, and supersede any state statute on the subject, whether in conflict
herewith or not, including, without limitation, article 1-45, C.R.S.
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13-3-2. Campaign Advertising Requirements.

No person who sells space in a newspaper or magazine to a candidate or committee to use in
connection with a municipal election may charge an amount for such space which exceeds the
amount charged for comparable use of such space for other purposes.

13-3-4-3. Contributions in Name of Another Prohibited.

No person shall make a contribution in the name of another person or knowingly permit such
person's name to be used to effect such a contribution, and no person shall knowingly accept a
contribution made by one person in the name of another person.

13-3-45. Limitation on Contribution of Currency.

No person shall make contributions of coin or paper currency of the United States or of any
foreign country to or for the benefit of any candidate or committee, which, in the aggregate,
exceed $100.00 with respect to any campaign in which such candidate or committee is
participating for a municipal election.

13-3-6-5. Misrepresentation of Campaign Authority.

No candidate or political committee or any agent thereof shall make any fraudulent
misrepresentation as speaking or writing or otherwise acting for or on behalf of any other
candidate or committee on a matter which is damaging to such other candidate or committee; or
willfully and knowingly participate in or conspire to participate in any plan, scheme, or design to
do so.

Section 3. Chapter 13-4, “Complaints Related to Election Procedures and Regulations,”

B.R.C. 1981, is amended to read:
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Chapter 13-4: Complaints Related to Election Procedures and Regulations
13-4-1. Legislative Intent.

The provisions of this chapter are intended to assist with the enforcement of the regulatory
provisions of chapters 13-2, "Campaign Financing Disclosure," and 13-3, "Campaign Activities,"
B.R.C. 1981. The procedures set forth in this chapter are not exclusive and shall supplement
other applicable enforcement provisions.

13-4-2. Allegation of Election Code Violation.

(a) A request for action stating that any provision of chapter 13-2, "Campaign Financing
Disclosure™ or chapter 13-3, "Campaign Activities,” B.R.C. 1981, of this title has been
violated may be submitted to the city elerkmanager. The request for action shall be in writing
and must be submitted no later than forty-five days following any election in which it is
alleged that the misconduct occurred. The request for action shall:

(1) Request that the city attorney file a civil action;

(2) Identify the particular provisions of chapter 13-2, "Campaign Financing Disclosure," or
13-3, "Campaign Activities," B.R.C. 1981, that allegedly were violated;

(3) State the factual basis for that allegation;
(4) Identify any relevant documents or other evidence; and
(5) Identify any witnesses or persons with relevant knowledge.

(b) The city elerkmanager will notify the party named in the request for action (the "respondent™)
and may provide the respondent an opportunity to provide information or otherwise respond
to the allegations of the request for action.

13-4-3. Initial Review of Request for Action.

The city elerkmanager will evaluate the request for action and all information in the
elerkmanager's possession related to the request for action to determine whether there is probable
cause to believe that further investigation would disclose a violation by the respondent. The city
elerkmanager may, at the elerkmanager's discretion, consult with the city attorney or delegated
legal counsel regarding this review. Such determination shall be made based upon the request for
action, any information provided by the person who filed the request for action or the party
named in the request for action, and upon such additional information as the elerkmanager may
determine to be pertinent.

13-4-4. Denial of Request for Action by City SlerkManager.
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If the city elerkmanager determines that no probable cause exists that further investigation
would disclose a violation by the respondent, the city elerkmanager shall close the file with
regard to the matter. In that event, the city elerkmanager shall so notify both the complainant and
the respondent. Such notice shall be sufficient if it is accomplished by depositing it with the
United States Postal Service addressed to the last known address of the complainant and the
respondent. The city elerkmanager may also determine that the violation, if any, can be cured
after exercise of the city managermanager's powers under chapter 13-2, "Campaign Financing
Disclosure,” B.R.C. 1981, and, if the violation is cured, may deny the request for action on that
basis without further review.

13-4-5. Determination by City SlerkManager Final.

(a) A determination by the city elerkmanager that there is no probable cause that further
investigation would disclose a violation by the respondent shall be final. Cure of a violation
through exercise of the city managermanager's powers under chapter 13-2, "Campaign
Financing Disclosure," B.R.C. 1981, also shall be final. No appeal or review from such
determinations shall be permitted, and the city attorney will not bring any civil or criminal
enforcement action against a party in either circumstance.

(b) A determination by the city elerkmanager that there is probable cause that investigation will
disclose a violation by the respondent shall also be final. No defect in the city elerkmanager's
determination shall constitute a defense at any hearing held by a city elerkmanager or at any
judicial enforcement proceeding.

13-4-6. Power of City SlerkManager to Hold Hearings.

The city elerkmanager is empowered to receive evidence and make recommendations with
regard to any request for action. The purpose of such hearings will be to determine whether
sufficient evidence of a violation by the respondent exists to warrant bringing a civil or criminal
action. The city elerkmanager may schedule hearings, mandate the appearance of witnesses
through the issuance of subpoenas and mandate the provision of documents through the issuance
of subpoenas for documents. Subpoenas for documents may be directed to any custodian of
records or to any other person possessing or controlling such records.

13-4-7. Hearing Procedures.

The following procedures shall be used by the city elerkmanager in any hearing:
(a) The city elerkmanager shall fix the date, time, duration, and place of each hearing;

(b) The complainant and the respondent may each be represented by counsel or other authorized
representative;
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(c) The city elerkmanager may receive and consider testimony under oath, as well as evidence of
witnesses by affidavit, giving such evidence only such weight as seems proper after
consideration of any objection made to its admission;

(d) The legal rules of evidence need not be strictly applied by the city elerkmanager. The city
elerkmanager shall accept or reject evidence based upon the city elerkmanager’s evaluation of
the reliability of that evidence; and

(e) The city elerkmanager may refer to the provisions in chapter 1-3, "Quasi-Judicial Hearings,"
B.R.C. 1981, relating to quasi-judicial hearings, for guidance with respect to procedures that
may be utilized at any hearing held pursuant to this section. However, final decisions
regarding such procedures shall be determined by the city elerkmanager in conformity with
the intent of these provisions and in a manner consistent with general principles of due
process.

13-4-8. Negative Determination by City SlerkManager.

If, upon completion of the city elerkmanager's evaluation of evidence, the city elerkmanager
determines that there is insufficient evidence of a violation by the respondent to warrant bringing
a civil or criminal action, the investigation shall be terminated concerning that respondent. In that
event, the city elerkmanager shall notify both the complainant and the respondent of this
determination. Such notice shall be sufficient if it is deposited with the United States Postal
Service addressed to the last known address of the complainant and the respondent.

13-4-9. Power of City SlerkManager to Issue Remedial Order or Warning Letter.

If, upon completion of the hearing process, the city elerkmanager determines that sufficient
evidence exists to bring a civil or criminal action, the city elerkmanager may direct the
respondent to take remedial actions including, without limitation, the following:

(a) Filing a corrected disclosure form;
(b) Publishing corrective advertising;
(c) Refunding any private contributions obtained under false pretenses; and

(d) Refunding to the city any public monies inappropriately obtained for the financing of
election activities.

The city elerkmanager may also issue the respondent a warning letter. The city attorney may
bring a civil action following compliance with a remedial order as described in subsections (a)
through (d) of this section for the purpose of incorporating the terms of the order into a consent
decree. Otherwise, a warning letter or compliance by the respondent with a remedial order will
end the process, and no civil or criminal action will be filed.
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13-4-10. Referral to City Attorney for Criminal or Civil Prosecution.

If upon completion of the formal hearing process, the city elerkmanager determines that
sufficient evidence exists to bring a civil or criminal action and if the matter is not resolved
through a warning letter or compliance with a remedial order issued by the city elerkmanager,
the matter shall be referred to the city attorney and delegated legal counsel. In such an instance,
the city attorney or delegated legal counsel will evaluate the case to determine whether or not
criminal prosecution or the bringing of a civil enforcement action is in the public interest.

13-4-11. Remedies Not Exclusive.

The procedures set forth by these provisions shall not impair the right of any interested party,
including the city elerkmanager, the city attorney, or a complainant, to notify the district attorney
or the police of crimes that might be investigated or potentially prosecuted by those agencies.
Nor shall these provisions preclude the city attorney from bringing criminal charges without first
exhausting the administrative hearing process set forth in these provisions if the city attorney
feels that there is sufficient basis for a criminal prosecution and that the interests of justice
require prosecution prior to exhaustion of the administrative process described in these
provisions.

13-4-12. No Appeal to City Council.

No decision by the city elerkmanager made pursuant to this chapter shall be reviewed or
reversed by the city council. The city council shall not become involved in the handling of any
matter brought or investigated pursuant to these provisions. Nothing in this chapter shall be
deemed to create a right of appeal to the city council by a person named in a request for action.

13-4-13. Confidentiality of Investigation.

The contents of files relating to pending inquiries or investigations into possible violations of
the provisions of chapter 13-2, "Campaign Financing Disclosure," or 13-3, "Campaign
Activities," B.R.C. 1981, shall not be made public by the city elerkmanager, the city attorney, or
by any other person or agency that is conducting an official investigation on the part of the city
into alleged or possible violations of this type. Nor will any preliminary reports or drafts relating
to the results of such investigations be made public. Nor shall the results of such inquiry or
investigation be made public unless a hearing is held pursuant to this chapter. The city council
finds that such disclosures could compromise criminal justice investigations. Further, the city
council finds that such disclosures would be contrary to the public interest because such
disclosures might have the effect of politically damaging a person or interest in a case in which
the final disposition of an investigation would not sustain a finding of misconduct. The release of
interim findings or draft reports might in that manner interfere with the appropriate workings of
the democratic process.
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Section 4. This ordinance is necessary to protect the public health, safety, and welfare of

the residents of the city, and covers matters of local concern.

Section 5. The City Council deems it appropriate that this ordinance be published by title
only and orders that copies of this ordinance be made available in the office of the city clerk for

public inspection and acquisition.

INTRODUCED, READ ON FIRST READING, AND ORDERED PUBLISHED BY

TITLE ONLY this day of , 2016.

Mayor
Attest:

City Clerk

READ ON SECOND READING, PASSED, ADOPTED, AND ORDERED PUBLISHED

BY TITLE ONLY this day of , 2016.
Mayor

Attest:

City Clerk
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CITY OF BOULDER
CITY COUNCIL AGENDA ITEM

MEETING DATE:

APPROVAL OF BOULDER ARTS COMMISSION RECOMMENDATIONS
FOR 2016 OPERATING GRANTS FOR LARGE ORGANIZATIONS

PRESENTERS

Jane S. Brautigam, City Manager

David Farnan, Library & Arts Department Director
Matt Chasansky, Office of Arts + Culture Manager

EXECUTIVE SUMMARY

The Boulder Arts Commission (BAC), established in 1979 to provide support to local
artists and art organizations, is chartered with promoting and encouraging development
and public awareness of, and interest in, the visual, fine and performing arts in the city.
The BAC is committed to fostering a climate in which residents value art as a civilizing
force, and recognize art as a basic community need.

In Boulder’s newly adopted Community Cultural Plan, one of the key new strategies is to
provide operational support to existing cultural organizations. This strategy, known as
“Support our Cultural Organizations,” provides:

Have a substantial and positive effect on the ability of Boulder’s many cultural
organizations to advance their operational capacity, promote organizational
resiliency, and encourage innovation for the benefit of the community.

To accomplish this, the Boulder Arts Commission implemented a new Operating Grant

for Large Organizations, offered for a triennial term. In the language of the ordinance
which governs the grants program (Boulder Revised Code Title 14, Chapter 1) these are
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considered “major grants”, and subject to approval by Council. The BAC has established
guidelines for applicants to qualify as “a large organization.” The organization must:

e Maintain a budget of $200,000 or more, and

e Have been registered as 501c3 non-profit organizations operating in Boulder for
at least 5 years.

Recently, the BAC completed the 2016 Operating Grants for Large Organizations
process, utilizing the online grant application tool. 17 applicants vied for $280,000
allotted to this category and eight grants were awarded (four @ $50,000 and four @
$20,000). The grants were awarded based on a competitive process with established
criteria. Before finalizing their decisions, the BAC held public hearings at which the
applicants and members of the public could comment. The process was robust and the
BAC is proud of the work they did to present the recommendations to council.

BOULDER ARTS COMMISSION RECOMMENDATIONS

The Boulder Arts Commission recommends that City Council approve the following
organizations to receive operational grants:

1. Boulder Museum of Contemporary Art (BMoCA) - $50,000

2. The Dairy Arts Center - $50,000

3. eTown - $50,000

4. Parlando School for the Arts - $50,000

5. KGNU - $20,000

6. Colorado Film Society (Boulder International Film Festival) - $20,000
7. Frequent Flyers Productions - $20,000

8. Open Arts (Open Studios) - $20,000

QUESTIONS FOR COUNCIL

Does Council approve the recommendations of the BAC for the Operating Grants for Large
Organizations?
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COMMUNITY SUSTAINABILITY ASSESSMENTS AND IMPACTS

The ability of the grants program to affect our community goals of economic,
environmental, and social sustainability are captured in Appendix Ten of the Community
Cultural Plan: “Connections to the City of Boulder Sustainability Framework”
(Community Cultural Plan, Page 130). Specifically, the grants program has the potential
to positively impact sustainability in the following ways:

e Economic — Tourism in Boulder is complemented by a powerful and innovative
mix of exhibitions, performances, events and festivals. The Office of Arts +
Culture will support the organizations that are creating this portfolio of
remarkable experiences for our visitors.

In addition, our more than 130 cultural organizations fulfill a significant
employment function, hiring administrators, curators, technicians, engineers,
artists, laborers, and many others.

e Environmental - Cultural Organizations and practicing artists add vibrancy to the
social offerings that are critical infrastructure for city life. Our community will
build a foundation of livability, and thus attachment to Boulder, on the programs
offered by these creative leaders. It is by fostering this attachment, that our
residents will be motivated to take necessary and challenging actions to solve the
important issues of climate change and livability necessary for the long term
sustainability of our community.

e Social - Communities that gather for cultural activities know their neighbors, and
check up on each-other. These connected neighborhoods are demonstrably safer.

Opportunities for creative expression are a part of community health that is
offered by the variety of cultural organizations that call Boulder home. The Office
of Arts + Culture will encourage that facet of community health.

The variety and diversity of social offerings, and the degree to which they are a
welcoming part of everyday life, is a priority for the programs of the Office of
Arts + Culture,

OTHER IMPACTS
Fiscal Impacts and Staff Time— The Operating Grants for Large Organizations was a
planned program, and will not additionally impact the city budget or staff capacity.
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BACKGROUND
Details on the grants process, and an FAQ document, can be found on the cultural grants
website:

https://bac.culturegrants.org/

http://boulderarts.org/wp-content/uploads/2015/11/Grant-FAQs.docx

Public feedback on the Grants Program - This grant, as well as the entire portfolio of
cultural grants being offered in the Community Cultural Plan’s “Support Our Cultural
Organizations” strategy, has been developed publicly in several forums. During the 18
month process to design and adopt the Cultural Plan, staff and consultants conducted an
extensive a series of public engagement initiatives. Our outreach included town halls,
focus groups, interviews, neighborhood meetings, several surveys, pop-up interviews,
and online interactions that reached out to more than 2,000 people. Guided by this
program of public inquiry, the Cultural Plan focuses on the sustainability and resiliency
of cultural organizations as the cornerstone of our grants program.

Concurrent with the adoption of the Community Cultural Plan, the structure and details of
the grants program was discussed in five meetings of the BAC.

e Two workshops were held to discuss the grant structure and application process
with potential applicants.

e Process - The application and jury process for most grants, including for those
here recommended, follows these steps:

1. Applications are designed in consultation with the BAC.

2. The online system is made publicly available and organizations may begin
building their applications. Staff makes every attempt to maximize the
amount of time that organizations have to work on them.

3. At the application deadline, staff reviews all grants for errors or other
issues that can be resolved by the applicants. Applicants have several
days to fix any problems.

4. The application system is closed, and the jury system is opened to
members of the BAC.

5. Commissioners score each application, also providing feedback or
questions with each of their scores.

6. The feedback and questions of the Commissioners are compiled and

delivered to applicants for their consideration. Applicants are given a few
days to develop a short oral presentation.
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7. A public hearing is held at the meeting of the Boulder Arts Commission:

= Applicants are given the opportunity to deliver three-minute
presentations to address the feedback and questions of the
Commissioners.

= Commissioners discuss the feedback and may elect to change their
scores if their questions have been adequately answered.

= Staff adjusts any changed scores.

= The members of the BAC discuss the final list of top scoring
applications. An approval vote is taken.

This process was carefully followed by the BAC as they considered the 17 applications
for the Operating grants for Large Organizations.

STAFF RECOMMENDATION
It is the recommendations of staff that Council approves the proposal of the Boulder Arts
Commission. Council may decide to:

e Approve the recommendations of the BAC,
e Ask that the BAC reconsider one or several of the grants,
e Ask the BAC to reconsider all of the grants,

e Postpone the approval of the grants and ask staff to provide Council with more
information.

In the event that Council asks BAC to reconsider some or all of the grants, staff would
ask that Council provide guidance on what additional criteria to using in adjudicating the
applications. The criteria used by the BAC is outlined in detail under the Analysis
section, below.

ANALYSIS

Key Principles of the Grants Program — The public inquiry, research, and consultation
with the BAC that occurred during and after the process to adopt the Community Cultural
Plan resulted in a few key principles that guide the actions of staff in the execution of the
cultural grants program. These include:

Transparency and Engagement with Applicants — Interviews with individuals who
have previously applied for cultural grants revealed a need for increased
transparency and the ability for commissioners to interact with applicants during
the jury process. The result was a process that more deeply engages the members
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of the community who are applying for grants, including the addition of the
comment and response process that is detailed above.

Justification of Operational Funding - In consideration of the structure and
operation of the cultural grants, the members of the BAC and staff have adopted
the following “justifications of operational funding”, developed by the National
Assembly of State Art Agencies:

e Operational grants maintain the autonomy of grantees, allowing them to
allocate the dollars to their most pressing needs.

e Operational grants tend to be more predictable over time, which helps
organizations maintain continuity of services to their communities.

e Because operational grants are flexible, grantees can use the funds in more
opportunistic or entrepreneurial ways than project-restricted funds often
allow.

e Operational grants come with stringent accountability and management
requirements that incentivize and perpetuate good business practices
among arts organizations.

e Because the grantee—not the grant maker—ultimately defines the
activities for which operational grants are used, this funding mechanism
can reduce "mission drift" among grantees and can help to curtail the
proliferation of programs designed solely to appeal to funders.

e Operational grants strengthen the nonprofit arts infrastructure and deepen
working relationships between funders and core grantees.

Evaluation Criteria - Below is a list of criteria used by the BAC to evaluate and score the
applications:

1. Capacity Building
How will this grant increase the capacity of your organization to meet goals in
your strategic plan or master plan? In what way will this grant increase your
organization’s sustainability and resiliency? What innovations, growth, or new
community benefits will be made possible by this award?

2. Community Priorities
In what way will this grant funding increase your organization’s ability to
contribute to one or several of the Community Priorities described in the
Community Cultural Plan? Those Community Priorities are:

e Support the resiliency and sustainability of cultural organizations to enhance
their ability to benefit the community.
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e Create a supportive environment for artists and creative professionals, while
fostering innovative thinking and leadership among them.

e Prioritize the civic dialogue about the ability of culture to positively contribute
to the economy, social offerings, the environment, and the authentic
expression of diversity.

e Develop Boulder’s creative identity in becoming an innovative world leader in
cultural matters and project that identity to the region and the world.

e Focus on the expression of culture and creativity in the public realm through
public art, the urban landscape, culture in the neighborhoods, and
serendipitous encounters with the arts.

e Amplify the vibrancy of Boulder’s cultural destinations: the lively mix of
museums, performance venues, events, districts, studios, maker spaces, and
other facilities that make Boulder an enticing place to visit, live, play, and
work. Fill in the gaps and address issues of access and affordability.

3. Proposed Outcomes And Evaluation
Describe your evaluation strategy for understanding the success of this grant over
time. Please include the goal(s), the measures by which you will understand
progress towards those goals, and the strategy for collecting this data. Note:
Funding recipients will be asked to include this evaluation as part of their annual
reporting.

Grandfathered Organizations - Of the eight grants that are here recommended, the BAC
decided to assign two grants to organizations that have until recently been recipients of
annual, non-competitive operating grants: BMoCA and the Dairy Arts Center. After
much discussion, and guided by the Community Cultural Plan, this decision was made to
ensure that the operating grants do not inadvertently undermine the goal of this very
program, and threaten the businesses of these organizations through an unexpected fiscal
crisis. The other six grants were awarded through a competitive process, and both
BMoCA and the Dairy Arts Center are prepared for the fact that they will be included in
the competitive pool during the next grants cycle.

The grant process utilized for the Operational Grants for Large Organizations under the
new Community Cultural Plan was far more robust than the grant process formerly used.
Staff and the BAC learned from the public and from the organizations themselves over
the course of the development of the Community Cultural Plan and were able to respond
to the need for clear criteria, dialogue and input. The decisions made by the BAC were
well informed thanks to the hard work of the applicants. The BAC is proud of its work
and looks forward to enhancing the work of cultural organizations in our community.

ATTACHMENTS None.
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CITY OF BOULDER
CITY COUNCIL AGENDA ITEM

MEETING DATE: April 5, 2016

AGENDA TITLE

Update on Civic Area Master Plan Implementation, including Phase | Park Development,
Analyses Related to the East and West “Bookends,” Related Projects (including the
Civic Use Pad and proposed planning and engagement process for the Boulder
Community Health/Broadway Campus’ redevelopment), and Proposed Next Steps

PRESENTER/S

Jane S. Brautigam, City Manager

David Driskell, Executive Director of Planning, Housing & Sustainability
Maureen Rait, Executive Director of Public Works

Yvette Bowden, Director of Parks and Recreation

David Farnan, Director of Boulder Library and Arts

Mike Sweeney, Director of Public Works for Transportation
Jeff Arthur, Director of Public Works for Utilities

Molly Winter, Director of Community Vitality

Edward Stafford, Development Review Manager, Public Works
Sam Assefa, Senior Urban Designer

Jeff Haley, Project Coordinator

Joanna Crean, Project Coordinator

EXECUTIVE SUMMARY

In June 2015, City Council accepted the updated Boulder Civic Area Master Plan, which
defines the overall concept for the site and establishes criteria and guidelines for the
consideration of specific improvements. The site includes the area between Canyon
Boulevard and Arapahoe Avenue and between 9™ and 14™ Streets. The long-term vision
is to transform the Civic Area into an even more unique and active destination that
reflects the community’s shared values and its diversity, providing space and programs
for people to gather, recreate, eat, learn, deliberate and innovate.

Implementation of the Boulder Civic Area Master Plan is expected to take place over the
next 10 to 20 years. The first phase of improvements is currently moving forward thanks
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to passage of the Community, Culture and Safety Tax in November 2014. Staff is
working with the selected design team to finalize the Civic Area Park Site Plan to
implement the $8.7 million Phase | improvements and coordinate with the more than $5
million from the tax devoted to Boulder Creek Path, 11" Street lighting, public art and
Arapahoe Avenue underpass improvements at 13" Street. Construction of Phase I is
anticipated to begin in the 3" quarter of 2016, most likely after Labor Day (which
concludes the busy summer season of events and activities in the park).

Subsequent phases and timing to implement the remainder of the Boulder Civic Area
Master Plan will be defined by analyses currently underway, informed by community
input, guided by council decision making, and dependent on the availability of funding
sources (see Attachment A for an overview of the project timeline).

For 2016, the focus of the more detailed analysis to guide subsequent implementation
activities includes:

e Market Hall Feasibility Analysis to study the possibility of a year-round public
market and potential next steps related to community input, governance/management
structures, and facility/program options;

e Comprehensive Civic Area Flood Analysis to better understand site and facility
constraints and opportunities;

e Canyon Boulevard Complete Street Study and design options, some of which may
propose changes to the Glen Huntington Band Shell landmark site;

e Coordination with the Boulder Community Health/Broadway Campus planning
effort, and in particular city facility evaluation and planning, to help inform the
potential program of future city facilities within the Civic Area campus as well as the
BCH/Broadway site;

e Coordination with the University of Colorado related to potential development of a
conference and hotel facility on the Grandview site, south of the Civic Area’s “east
bookend” (and potential implications and opportunities it may create);

Work is also underway to complete a management agreement and development proposal
for expansion of the St. Julien Hotel and creation of a civic use meeting space on the
Civic Use Pad site (described later in this memo). Further, an update to the Human
Services Strategy is underway which will help inform decisions related to the future of
the West Boulder Senior Center and its potential redevelopment or relocation. The update
to the Library’s current 2007 Master Plan is also beginning and is expected to be
completed by end of 2017. The results of these work efforts will help inform the desired
mix of uses and activities as well as facility design parameters for each of the bookends
(including associated spaces to accommodate parking and access demands).

The purpose of this agenda item is to provide an update on these analyses, answer
questions, and get council feedback, particularly in relation to planned next steps for the
remainder of 2016. The memo also provides an update on implementation of the Phase |
Park Plan; an overview of the proposed planning and community engagement process
for
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the Boulder Community Health/Broadway Campus; updates on related Civic Area
projects (e.g., the Arapahoe underpass); and, under Board and Commission Feedback, a
response to concerns raised by the Library Commission in a recent letter to City Council.

In short, key findings and recommendations presented in this memo are:

1 Analysis related to the Civic Use Pad in partnership with the St. Julien Hotel has
demonstrated the feasibility of an 8,000 s.f. first-floor meeting space to support
civic and cultural functions. However, after exploring numerous design options,
staff has concluded that a rooftop public space as part of the Civic Use Pad is not
viable. Options remain for ensuring a high quality, attractive meeting venue that is
both visually and functionally connected to the larger Civic Area. Staff recommends
proceeding with next steps to develop a workable building design, project
construction costs, and develop a management agreement to address the needs of
future civic space users (including creation of a limited duration advisory group to
provide input on discussions around space amenities and terms of the management
agreement).

2 Avyear-round Public Market Hall is economically feasible, desired by key
partners, and would attract visitors from throughout the community and the
region. The Civic Area Master Plan envisioned the development of a year-round
market hall building that could serve as a center for local food sales, education,
celebration and innovation. The preliminary Market Hall Feasibility Analysis
indicates that a market hall incorporating a variety of program elements is financially
and economically feasible, and an ad hoc working group representing various
interests in the local food industry (farmers, retailers, restaurateurs, researchers,
wholesalers and educators) expressed strong interest in and support for creating such
a facility.

3 Reuse or redevelopment to accommodate an increased program of uses in each
“bookend” is technically feasible in a manner consistent with flood regulations.
However, careful consideration will be needed to evaluate potential alternatives and
their relative costs, appropriateness, impact on historic resources, and ability to
mitigate life safety risks above and beyond minimum standards. The work completed
in recent months has helped answer the question of whether new facilities could be
developed; subsequent analyses and the engagement of stakeholders, boards, public
and council will need to determine whether they should be developed.

4 East Bookend planning should be the priority focus for 2016 and into 2017. With
completion of the Market Hall Feasibility Analysis and finer-grain flood analysis, the
Boulder Civic Area (BCA) team has begun to consider the “test fit” of facility options
for the Public Market Hall program on the northern portion of the East Bookend (i.e.,
alternatives and tradeoffs for reuse and expansion of the existing building or
redevelopment). Work is also underway on the Canyon Boulevard Complete Street
options; and work is now commencing that will help determine the city office and
community space needs to be accommodated in the Civic Area versus at the Boulder
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Community Health/Broadway Campus site. These work efforts will help define the
full program of uses to be accommodated in the East Bookend and their potential
configuration. Further, the pending landmark application for the Atrium Building and
the anticipated schedule for CU’s development of a hotel/conference facility on the
Grandview site give impetus to focusing on the East Bookend. Anticipated next steps
include further exploration of the market hall options (including governance models);
continued stakeholder and public engagement; determination of the “city facility”
(offices, meeting space, etc.) program elements; completion of the “fit test” work;
development of urban design criteria; and coordination with related work efforts.
Importantly, staff resources to support these multiple interrelated work efforts are
significantly stretched as we work to fill key vacancies and develop consultant
contracts, subject to pending adjustments to the 2016 approved budget. Project
schedules may need to adjust in response to resource limitations.

5 West Bookend efforts should focus on near-term programming and further
analysis of key program elements to inform the evaluation of facility options.
Recently completed flood analysis has helped answer the question about whether an
expanded and reconfigured program of uses in the West Bookend could be
accommodated, from a technical perspective, in a manner consistent with city flood
regulations and the Civic Area’s guiding principles. However, significant work
remains to engage key stakeholders and the community, evaluate program needs, test
program and facility feasibility, determine costs and tradeoffs associated with
alternative approaches, consider impacts and alternatives related to historic resources,
and develop a preliminary preferred proposal. Staff recommends that further work on
the West Bookend proceed only after completion of the Library Master Plan, the key
program component in the West Bookend, and the Human Services Strategy, which
will help define the desired future for the West Boulder Senior Center—another key
program component in this part of the Civic Area. During this interim period, the
focus of work in the West Bookend will continue to be on enhancing the program in
existing spaces (such as the opening of the library’s new MakerSpace and the arts
cinema use in the library auditorium). The time could also be used by the Boulder
Performing Arts Center group to further consider their proposed business model to
inform the evaluation of arts and culture facility options and related uses in the area
north of the creek. Stakeholder and public engagement in the evaluation of such
options would proceed in 2017, contingent on availability of staff resources.

QUESTIONS FOR CITY COUNCIL
The following questions are provided to guide the discussion with City Council:

Civic Use Pad

1. Does council have any comments or questions on the proposed process and next
steps for determining the management agreement with the St. Julien for the Civic
Use Pad?
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Planning for the Civic Area Bookends

2. Does council have any questions or feedback on the preliminary Market Hall
Feasibility Analysis and proposed next steps to further evaluate program and
governance options as well as facility alternatives with the community and key
stakeholders?

3. Does council have questions or feedback on the flood analysis results and
implications for reuse or redevelopment in the “bookend” areas?

Civic Area Implementation Work and 2016 Priorities

4. Does council have questions on other aspects of the Civic Area implementation
work (including park design and construction schedule), related work efforts
(including the proposed engagement process for the Boulder Community
Health/Broadway Campus site), and staff recommendation to focus on the East
Bookend work for the rest of 2016 and early 20172

OVERVIEW

Background
The 2015 Civic Area Master Plan #~replaced the 1992 Civic Center Master Plan and

builds on the 2013 Vision Plan. The plan establishes the goals, guiding principles and
core themes for Civic Area implementation. A high level summary of the seven guiding
principles are included below:

1. The Civic Heart of Boulder — Boulder’s Civic Area has symbolic, geographic, and
functional importance and should serve as an inclusive place for people to interact
with each other and with government. The area should be complementary to Pearl
Street (the commercial heart) and downtown.

2. Life & Proper