
 

 

MEMORANDUM 
TO:   Planning Board  
FROM:  Elaine McLaughlin Case Manager 
DATE:  July 27, 2015 

 SUBJECT:   Call Up Item: USE REVIEW (LUR2015-00034): Conversion of the existing Sterling 
University Peaks Apartment building located at 2985 E. Aurora Ave. with 96, two-
bedroom dwelling units to 192 Efficiency Living Units (ELUs) located in the Residential 
High – 5 (RH-5) zoning district.    

 
Attached is a Notice of Disposition for Use Review approved by staff and subject to call-up consideration by 
the Planning Board. The application was approved by staff on July 27, 2015 and the decision may be called 
up before Planning Board on or before Aug. 10, 2015. There is one Planning Board hearing scheduled during 
the required 14 day call-up period on Aug. 6, 2015. 
 
Background.   
The existing apartment building is located one half block east of 28th Street on Aurora Avenue, location shown 
below in Figure 1, is considered a “non-conforming use” because the use of the site was developed prior to the 
current zoning standards and therefore does not meet the parking and residential density requirements of 
today. The proposed conversion of the units to efficiency living units constitutes an expansion of a 
nonconforming use, which is defined below, since it will add dwelling units. The added units are planned to be 
smaller one-bedroom units, rather than two bedroom units so that the occupancy would remain the same.   

 
An efficiency living unit is defined in the land use code (9-16, B.R.C.1981) as “a dwelling unit that contains a 
bathroom and kitchen and does not exceed a maximum floor area hundred seventy five square feet.” Two 
ELUs are equivalent to one dwelling unit per the land use code section 9-8-7, B.R.C. 1981.   
 
The project site is zoned Residential - High 5 (RH-5), which is defined as “High density residential areas 
primarily used for a variety of types of attached residential units, including without limitation, apartment 
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buildings, and where complementary uses may be allowed” (section 9-5-2(c)(1)(F), B.R.C. 1981). 
 
The subject property was developed in 1964 as a 96-unit apartment complex (University Towers) prior to the 
intensity standards adopted for the RH-5 zoning district. As a result, the site and building are considered to be 
non-conforming and non-standard. 
 
 
A Nonconforming Use Review (#UR-98-6) was approved on April 17, 1998 for the addition of 1,500 square 
feet to the common area and lobby, which was then referred to as the Buffalo Apartments. The use review 
approval included landscaping and parking area improvements to the site, including screening of the parking 
area from Aurora Avenue. That approval included a reduction in the number of parking spaces to 137. That 
approval also was the first to document the non-conforming use of the site. The 2.40 acre site is considered 
non-conforming due to the following conditions:  
 
o Density:  the minimum lot area per dwelling unit is not met (by-right standard: 1,600 square feet per 

dwelling unit = 65 dwelling units where 96 units exist today with 192 occupants);  
 

o Density: the  number of dwelling units per acre is not met (by right standard: 27.2 dwelling units per acre = 
65 dwelling units where 96 dwelling units exist today with 192 occupants); 

  

o Open space: the minimum open space per dwelling unit is 600 square feet per dwelling unit or 57,600 
square feet total where there is 25,355 square feet of open space on the site;  
 

o Parking:  There are 136 parking spaces existing with 144 required for 96 dwelling units 
 

o Non Standard Building Height:  the maximum height for principal buildings permitted is 35 feet and three 
stories in the RH-5 zoning district where the building is four stories. 
 

Project Proposal.   
The applicant intends to convert the existing two-bedroom apartments into small one-bedroom apartments 
(efficiency living units). 

 
Review Process.   
Because the proposal is for conversion to ELUs that will add dwelling units, the proposed project constitutes 
an expansion of a nonconforming use.  
 

“Expansion of nonconforming use means any change or modification to a nonconforming use that 
constitutes:  
(1) An increase in the occupancy, floor area, required parking, traffic generation, outdoor storage, or 
visual, noise, or air pollution;  

(2) Any change in the operational characteristics which may increase the impacts or create adverse 
impacts to the surrounding area including, without limitation, the hours of operation, noise, or the 
number of employees;  

(3) The addition of bedrooms to a dwelling unit, except a single-family detached dwelling unit; or  

(4) The addition of one or more dwelling units.” 
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Nonconforming uses may be upgraded or expanded under section 9-2-15, “Use Review,” if the change would not 
adversely affect the traffic and the environment of the surrounding area or if the change would reduce the degree of 
the nonconformity or improve the appearance of the structure or site without increasing the degree of 
nonconformity. The proposal must meet the criteria for use review in subsection 9-2-15(e) and the additional criteria 
for modifications to nonconforming uses in subsection 9-2-15(f).  

 
Analysis.  Staff finds that the application satisfies the Use Review criteria pursuant to subsection 9-2-15(e), 
“Criteria for Review,” B.R.C. 1981, and the Nonconforming Use Review criteria pursuant to subsection 9-2-15(f), 
“Additional Criteria for Modifications to Nonconforming Uses,” B.R.C. 1981. Refer to Attachment B for the 
complete Use Review criteria analysis.  The occupancy of the site is proposed to remain the same as the existing 
occupancy.  Given that the non-conforming density will remain on the site as is existing today (192 occupants), 
and that the site is located within an RH-5 zoning district where there are a number of university student rentals, 
the expansion of the non-conforming use in terms of number of dwelling units with equivalent occupancy will be 
compatible in the context. In addition, with the existing non-conforming parking, the applicant is proposing to 
restripe the parking area such that four spaces would be the net increase in parking:  from 136 today to 140 
spaces.  This would reduce the degree of non-conformity for parking.   

 
Public Comment.  Required public notice was given in the form of written notification mailed to all property 
owners within 600 feet of the subject property and a sign posted on the property for at least 10 days.  All notice 
requirements of section 9-4-3, “Public Notice Requirements,” B.R.C. 1981 have been met.  There were no 
comments received about the proposed conversion of units. 

 
Conclusion.  Staff finds that the proposed project meets the relevant criteria of section 9-2-15, “Use Review,” 
B.R.C. 1981 (refer to Attachment B).  The proposal was approved by staff on July 27, 2015 and the decision may 
be called up before Planning Board on or before August 10, 2015. There is one Planning Board hearing scheduled 
during the required 14 day call-up period on August 6, 2015. Questions about the project or decision should be 
directed to the Case Manager, Elaine McLaughlin at (303) 441-4130 or at mclaughline@bouldercolorado.gov 
 
 
Attachments:  
A. Signed Disposition  
B. Analysis of Use Review Criteria 
C. Applicant’s Proposed Plans 
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Attachment A: Signed Disposition 
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Exhibit A: Legal Description 
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Criteria for Review: No use review application will be approved unless the approving agency finds all of the 
following: 

     √       (1) Consistency with Zoning and Non-Conformity: The use is consistent with the purpose of the zoning 
district as set forth in Section 9-5-2(c), "Zoning Districts Purposes," B.R.C. 1981, except in the case of a non-
conforming use; 
 
The project site is zoned Residential - High 5 (RH-5), which is defined as “High density residential areas primarily used for 
a variety of types of attached residential units, including without limitation, apartment buildings, and where complementary 
uses may be allowed” (section 9-5-2)(c)(1)(F), B.R.C. 1981). 

     √        (2) Rationale: The use either: 

  n/a  (A) Provides direct service or convenience to or reduces adverse impacts to the surrounding 
uses or neighborhood; 

  n/a  (B) Provides a compatible transition between higher intensity and lower intensity uses; 

  n/a  (C) Is necessary to foster a specific city policy, as expressed in the Boulder Valley 
Comprehensive Plan, including, without limitation, historic preservation, moderate income 
housing, residential and non-residential mixed uses in appropriate locations, and group living 
arrangements for special populations; or 

     √        (D) Is an existing legal non-conforming use or a change thereto that is permitted under 
subsection (e) of this section; 

The existing development is considered a “non-conforming use” because the use of the site was developed prior 
to the current zoning standards and does not meet the parking and residential density requirements of today. The 
proposed conversion of the units to efficiency living units constitutes an expansion of a nonconforming use, which 
is defined below, since it will add dwelling units. An efficiency living unit is defined in the land use code (9-16, 
B.R.C.1981) as “a dwelling unit that contains a bathroom and kitchen and does not exceed a maximum floor area 
hundred seventy five square feet.” Two ELUs are equivalent to one dwelling unit per the land use code section 9-
8-7, B.R.C. 1981.   

 

     √       3) Compatibility: The location, size, design, and operating characteristics of the proposed development or 
change to an existing development are such that the use will be reasonably compatible with and have minimal 
negative impact on the use of nearby properties or for residential uses in industrial zoning districts, the proposed 
development reasonably mitigates the potential negative impacts from nearby properties; 

The occupancy of the site is proposed to remain the same as the existing occupancy.  Given that the non-conforming 
density will remain on the site as is, and that the site is located within an RH-5 zoning district where there are a number of 
university student rentals, the expansion of the non-conforming use in terms of number of dwelling units with equivalent 
occupancy will be compatible in the context. 

     √       (4) Infrastructure: As compared to development permitted under Section 9-6-1, "Schedule of Permitted 
Uses of Land," B.R.C. 1981, in the zone, or as compared to the existing level of impact of a non-conforming use, 
the proposed development will not significantly adversely affect the infrastructure of the surrounding area, 
including, without limitation, water, wastewater, and storm drainage utilities and streets; 

Attachment B: Analysis of Use Review Criteria  
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The occupancy on the site will remain the same from the existing to the proposed, and therefore there are no impacts to 
infrastructure.  

 

   √      (5) Character of Area: The use will not change the predominant character of the surrounding area or the 
character established by adopted design guidelines or plans for the area;  

The change in occupancy from two bedroom units to efficiency living units will not change the character of the area, a high 
density zoning district that currently has a number of apartment buildings primarily rented to university students. 

   n/a       (6) Conversion of Dwelling Units to Non-Residential Uses: There shall be a presumption against 
approving the conversion of dwelling units in the residential zoning districts set forth in Subsection 9-5-2(c)(1)(a), 
B.R.C. 1981, to non-residential uses that are allowed pursuant to a use review, or through the change of one non-
conforming use to another non-conforming use. The presumption against such a conversion may be overcome by 
a finding that the use to be approved serves another compelling social, human services, governmental, or 
recreational need in the community including, without limitation, a use for a day care center, park, religious 
assembly, social service use, benevolent organization use, art or craft studio space, museum, or an educational 
use. 

Not applicable as the application is not a conversion of residential to non-residential 
--------------------------- 

9-2-15 (f) Additional Criteria for Modifications to Nonconforming Uses: No application for a change to a 
nonconforming use shall be granted unless all of the following criteria are met in addition to the criteria set 
forth above:  
 

     √       (1)   Reasonable Measures Required: The applicant has undertaken all reasonable measures to 
reduce or alleviate the effects of the nonconformity upon the surrounding area, including, without 
limitation, objectionable conditions, glare, adverse visual impacts, noise pollution, air emissions, 
vehicular traffic, storage of equipment, materials and refuse, and on-street parking, so that the 
change will not adversely affect the surrounding area.  
 
With the occupancy of the site remaining the same, the provision of four additional parking spaces and bike 
parking will assist in reducing the effects of the non-conforming parking and is considered a reasonable 
measure given the limits of the parking area.   
 

 

     √      (2)  Reduction in Nonconformity/Improvement of Appearance: The proposed change or expansion 
will either reduce the degree of nonconformity of the use or improve the physical appearance of the 
structure or the site without increasing the degree of nonconformity.  
 

The proposed conversion of each two bedroom units to two efficiency living units will not change the 
density on the site and the parking will remain non-conforming.  In addition, the applicant provided a 
field inventory that substantiates the use of the parking lot being typically under parked. However, the 
applicant will restripe the parking with the net outcome being four additional parking spaces, from 136 
existing to 140 provided. This reduces the degree of non-conformity. 
 
 In addition, the proposed TDM includes the provision of 432 bike parking spaces on the site, including 
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336 long term bike spaces inside storage areas of the building and provision of bike storage within 
each unit; along with 96 short term spaces on site to bring the project above current standards which 
require 384 bike spaces on the site:  a provision of 96 more bike parking spaces than are required.   

 

     n/a      (3) Compliance with this Title/Exceptions: The proposed change in use complies with all of the 
requirements of this title:  

(A)  Except for a change of a nonconforming use to another nonconforming use; and 
Not applicable, it is an expansion of a non-conforming use, not a change from one non-conforming use 
to another non-conforming use.  

 

(B)  Unless a variance to the setback requirements has been granted pursuant to section 9-2-3, 
"Variances and Interpretations," B.R.C. 1981, or the setback has been varied through the 
application of the requirements of section 9-2-14, "Site Review," B.R.C. 1981.  

Not applicable 
 

     √      (4) Cannot Reasonably Be Made Conforming: The existing building or lot cannot reasonably be utilized 
or made to conform to the requirements of chapter 9-6, "Use Standards," 9-7, "Form and Bulk 
Standards," 9-8, "Intensity Standards," or 9-9, "Development Standards," B.R.C. 1981.  

The site cannot be made conforming without redeveloping the site. The existing buildings have operated as 
non-conforming for decades and have not created impacts.     
 

     n/a      (5) No Increase in Floor Area Over Ten Percent: The change or expansion will not result in a 
cumulative increase in floor area of more than ten percent of the existing floor area.  

There is no increase in floor area proposed. 
 

     n/a      (6) Approving Authority May Grant Zoning Variances: The approving authority may grant the 
variances permitted by subsection 9-2-3(d), B.R.C. 1981, upon finding that the criteria set forth in 
subsection 9-2-3(h), B.R.C. 1981, have been met.  

Not applicable 

 
Per Land Use Code 9-10-3 (c), B.R.C. 1981, the following criteria are required to be met for changes to non-
conforming uses:  

     n/a         (1) Nonconforming Changes to Conforming Use Prohibited: No conforming use may be 

changed to a nonconforming use, notwithstanding the fact that some of the features of the lot or building 

are nonstandard, or the parking is nonconforming. 

Not applicable. This application is not for a conforming use changing to nonconforming. 

     n/a       (2) Standards for Changes to Nonconforming Uses: The city manager will grant a request for a 

change of use, which is the replacement of one nonconforming use with another, if the modified or new 

use does not constitute an expansion of a nonconforming use. Any other change of use that constitutes 

expansion of a nonconforming use must be reviewed under procedures of section 9-2-15, "Use Review," 

B.R.C. 1981. 

The  proposed  project is not for a change in use as the site will remain multi-family residential. 
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     n/a         (3) Nonconforming Only as to Parking: The city manager will grant a request to change a use 

that is nonconforming only because of an inadequate amount of parking to any conforming use allowed 

in the underlying zoning district upon a finding that the new use will have an equivalent or less parking 

requirement than the use being replaced. 

Not applicable. The site holds non-conforming parking, open space and density.  And the building is non-
standard as to height.   
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Attachment C: Applicant’s Proposed Plans and Written Statement 
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