
 

 

C I T Y  O F  B O U L D E R 
PLANNING BOARD AGENDA ITEM 
MEETING DATE: February 4, 2016 

 
 
AGENDA TITLE:  Public hearing and consideration of a Nonconforming Use Review for the addition of 
two bedrooms in the basement of an existing nonconforming duplex at 940 14th St. The development 
proposal includes site improvements, including landscape, bike and vehicular parking, and a new trash 
enclosure, and renovating and remodeling the dilapidated building exterior façade elements. The 
project site is zoned Residential - Low 1 (RL-1). Case No. LUR2015-00073. 
 
Applicant:  Lani King, Michael J Hirsch Companies 
Owner:  20th Street Apartments 1 LLC and 20th Street Apartments 2 LLC 

 
 
REQUESTING DEPARTMENT: 
Planning, Housing & Sustainability  
David Driskell, Executive Director 
Susan Richstone, Deputy Director 
Charles Ferro, Development Review Manager 
Sloane Walbert, Planner I 

 
 
 
 

 
 
OBJECTIVE: 
Define the steps for Planning Board consideration of this request: 

1. Hear Applicant and Staff presentations 
2. Hold Quasi-Judicial Public Hearing 
3. Planning Board discussion 
4. Planning Board action to approve, approve with conditions or deny 

 
SUMMARY: 
Proposal: NONCONFORMING USE REVIEW for the addition of bedrooms in the 

basement of an existing nonconforming duplex. 
Project Name: 940 14TH ST NONCONFORMING DUPLEX 
Location:  940 14th Street 
Size of Tract:  0.11-acre 
Zoning:   Residential - Low 1 (RL-1) 
Comprehensive Plan:  Low Density Residential 
 
BACKGROUND 
Existing Site/Site Context 
The 0.11-acre project site is located east of and adjacent to 14th St., between Euclid Ave. and Aurora Ave. 
in the University Hill neighborhood. The property is approximately two blocks west of the Broadway multi-
modal transportation corridor and the University of Colorado campus, and a block from the University Hill 
Business District. Refer to Figure 1 on the following page for a Vicinity Map. 
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Figure 1:  Vicinity Map 

 
As shown in Figure 2 on the following page, the project site is located in the Residential – Low 1 (RL-1) 
zone district, which is defined as “single-family detached residential dwelling units at low to very low 
residential densities” (section 9-5-2(c)(1)(A), B.R.C. 1981). All of properties surrounding the project site are 
also zoned RL-1. However, high density residential zoning (Residential High-2) is located within close 
proximity to the project site to the north and east (refer to Figure 2).  
 
Starting in the late 1920s, the block was zoned “B” Residence, which allowed for single family and two-
family residences. In the 1950s the zoning was changed R-2 Residential, which allowed single, two-, three-
family units, and in the 1960s to MR-1 (Multi-Family Residence District). Subsequently, the property was 
zoned MR-E (Medium Density Residential - Established), which was described as “areas which are 
primarily used for or permit multi-unit development at duplex, tri-plex or townhouse densities.” The existing 
duplex use was in compliance with these zoning districts. However, in 1974, downzoning dramatically 
reduced permitted density west of 9th St. and south of College Ave. The property and surrounding area 
was downzoned to LR-E (Low Density Residential – Established). Existing multi-family conversions prior to 
1974 were grandfathered and there is a high instance of non-conformities within this portion of University 
Hill. As such, a large proportion of the properties immediately adjacent to and in proximity of the project 
site, including those zoned RL-1, are developed in a variety of forms of multi-family residential housing, 
including apartments, duplexes, triplexes, and fraternity/sorority uses, the majority of which serve as 
student rental housing. Refer to Attachment A for a survey of the surrounding nonconforming uses. 
  

Project Site 

University of 
Colorado 

UHill District 
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Figure 2:  Zoning Map 

 
The site includes a duplex that was legally established prior to the low-density zoning, and thus, is 
considered nonconforming to the current zoning. The property is nonconforming as to: 
 

 Density because the minimum lot area per dwelling unit in the RL-1 zone district is 7,000 square 
feet and the maximum number of dwelling units per acre is 6.2. The lot is 4,688 square feet in area 
(0.11 acres) and contains two dwelling units and the existing density is 18 dwelling units per acre;  

 Parking because the site has two off-street parking spaces where three spaces are required. 
Existing duplexes or multi-family dwelling units in the RL-1 zoning district are required to have the 
greater of 1.5 spaces per unit or number of spaces required when units were established (Table 9-
2, B.R.C. 1981). 

 Use because attached dwellings are not an allowed use in the RL-1 zone district. 
 
The existing building is also considered nonstandard because it does not meet minimum front setback and 
side yard setbacks from an interior lot line. The required front yard setback is 25’, where 23’-11” is the 
current setback. The required side yard setback is 5’ with a total of 15’ for both side yard setbacks, where 
the existing north side yard setback is 3’ and the total is 8’-3”. The two-story structure was built in 1909. Per 
historic preservation records, the house is not a contributing structure but does represent the Edwardian 
Vernacular style popular at the turn of the century in Colorado, as reflected in the asymmetrical plan, 
gabled room and restrained ornamentation (refer to Figure 3 on the following page). 
 

RL-1 
RH-5 

RM-2 

P 
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It is unclear from city records the approved number of 
bedrooms in the duplex. However, per previous 
notices in city records, including one dated 
Mar. 10, 1992, the two rooms on the north side of the 
basement were to be used for storage only and not as 
bedrooms. At that time, these rooms were deemed 
uninhabitable space. The basement was illegally 
converted into two bedrooms at some point in the past 
and the property owner would like to legally establish 
the current configuration and bring the basement into 
conformance with life safety standards. 
 
There is an extensive history of enforcement cases on 
the property since 2000, including furniture stored 
outdoors (couches, chairs, etc.), over occupancy, noise 
and accumulation of trash. Most recently, a complaint 
was received in May regarding major cracks in the 
masonry wall along the north side of the house (case 
no. CPL2015-00361). It was determined that repairs 
were necessary and that a structural engineer must 
verify the residence as structurally sound in order to be 
occupied. In June of 2015, the applicant applied for a 
setback variance to make structural repairs to the 
existing non-standard walls. However, as part of this 
review the unapproved use of the basement for 
bedrooms was discovered and it was determined that 
the appropriate review process would be a 
nonconforming use review. As such, the variance 
application was withdrawn.  
 
The applicant received building permits for the 
stabilization of the structure and reconstruction of the 
north wall (cases PMT2015-02077 and PMT2015-03448). The property was previously posted as 
uninhabitable as of Aug. 3, 2015. However, on Jan. 7, 2016, the property passed a structural inspection 
and the building was deemed habitable. The reconstruction of the exterior façade of the wall is still 
underway.  
 
PROJECT PROPOSAL 
The applicant is proposing to officially convert the basement of the legal nonconforming duplex, which was 
previously approved for “utility” and “storage” purposes, into two bedrooms and a bathroom. A small 
mechanical equipment room will remain. The resulting duplex would have two 3-bedroom units. Life safety 
upgrades would be made to the basement, including new egress windows and electrical and smoke detection 
systems. For zoning purposes, no floor area will be added since the basement is currently considered floor 
area. In addition, allowable occupancy will not increase since the allowable occupancy is not determined by the 
number of bedrooms (section 9-8-5(a), B.R.C. 1981). 
 
In order to meet the criteria for modifications to nonconforming uses, the development proposal also 

Figure 3: Front Façade 

Figure 4: Existing Rear Yard 
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includes several site improvements to improve the physical appearance of the site (refer to Attachment D 
for the applicant’s proposed plans). The following is included in the proposal: 
 

 Updating the landscape to exceed the current code requirements pursuant to section 9-9-12, 
“Landscaping and Screening Requirements,” and 9-9-13, “Streetscape Design Standards,” B.R.C. 
1981. The proposal includes the addition of four new trees, including one alley tree, 22 new shrubs, 
various perennials and new sod in the back yard. The applicant has submitted landscape plans 
prepared by a qualified professional to ensure a level of predictability following approval; 

 Providing both short-term, public bike parking spaces (four spaces on two inverted “u” racks) and 
long-term, secure spaces (four spaces on a grid style back rack in the garage). This amount of bike 
parking exceeds the total requirement of four spaces; 

 Replacing a portion of the rear yard currently used for parking with permanent green space to serve 
as usable open space for the duplex; 

 Establishing three head-in paved parking spaces off the alley and improving the parking area to meet 
the current code requirements pursuant to section 9-9-6, “Parking Standards,” B.R.C. 1981. The 
duplex is required to provide three parking spaces (1.5 spaces per dwelling unit), which would not be 
affected by the addition of bedrooms. The applicant has provided excess short- and long-term bike 
parking to reduce the need for vehicular parking; 

 Renovating and remodeling the dilapidated building exterior façade elements, including windows, 
doors and materials. Building improvements also include life safety upgrades, including new egress 
windows for the rooms located in the basement and electrical and smoke detection systems; and 

 Providing a trash enclosure on a new concrete slab with screening that is consistent with the current 
code requirements pursuant to section 9-9-18, “Trash Storage and Recycling Areas,” B.R.C. 1981. 

 
REVIEW PROCESS 
As noted above, the project site is considered a nonconforming use with respect to density, parking and use. 
The development proposal is considered an expansion of a nonconforming use as defined in chapter 9-16, 
“Definitions,” B.R.C. 1981, because the proposal will add bedrooms.  
 

“Expansion of nonconforming use" means any change or modification to a nonconforming use that 
constitutes: 

(1) An increase in the occupancy, floor area, required parking, traffic generation, outdoor storage, or 
visual, noise, or air pollution;  

(2) Any change in the operational characteristics which may increase the impacts or create adverse 
impacts to the surrounding area including, without limitation, the hours of operation, noise, or the 
number of employees;  

(3) The addition of bedrooms to a dwelling unit, except a single-family detached dwelling unit; or  

(4) The addition of one or more dwelling units.” 
 
A description of the land use regulations in section 9-1-2(g), B.R.C. 1981 states “adoption of land use controls 
and changes in zoning have created nonconforming uses, nonstandard buildings and nonstandard lots…In 
general, the policy of the City is to allow these nonconforming uses and nonstandard buildings to be changed 
and upgraded without requiring their elimination if the change would not substantially adversely affect the 
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surrounding area and if the change would not increase the degree of nonconformity of the use.” The standards 
for changes to nonstandard buildings, structures and lots, and nonconforming uses are located in section 9-10-
3(c)(2) of the land use code. The standards state that applications for Nonconforming Use Review must be 
reviewed for consistency with the criteria set forth in subsection 9-2-15(e) and (f), B.R.C. 1981. Unlike a 
variance request, the applicant does not need to demonstrate that unusual physical conditions exist or that they 
did not create any unnecessary hardship. Refer to the ‘Key Issues’ section below and Attachment C for a staff 
analysis of review criteria. 
 
Generally, the Nonconforming Use Review criteria are focused on minimizing adverse impacts to surrounding 
properties, maintaining consistency surrounding uses as well as area character, and improving the appearance 
of the property and decreasing the level of nonconformity of the site. The review process provides flexibility for 
improving, rehabilitating, and/or expanding nonconforming properties and can promote reinvestment in 
neglected structures. 
 
City staff approved the application on Dec. 3, 2015 (refer to Attachment B for staff disposition). A member 
of the Planning Board called up the application for a public hearing on Dec. 17, 2015. 
 
KEY ISSUE: 
Staff has identified the following key issue for the board’s consideration: 
 
 
 
 

 
As described above, a proposal for an expansion of a nonconforming use must meet the criteria set forth in 
subsections 9-2-15(e) and (f), B.R.C. 1981. Staff finds that the proposal is consistent with the Use Review 
criteria based on the following: 
 

 The proposed addition of bedrooms is reasonably compatible with and will have minimal 
negative impact on the use of nearby properties. Many properties in the immediate vicinity 
contain more than one legally established dwelling unit and are considered legal nonconforming 
uses. Refer to Attachment A for a survey of surrounding nonconforming uses. Properties in the 
vicinity include various multi-family residential developments, including apartments, duplexes and 
triplexes. Thus, the proposed addition of bedrooms is compatible with the surrounding area. The 
allowable occupancy of the property will not increase since occupancy is based on the number of 
dwelling units, not the number of bedrooms (section 9-8-5(a), B.R.C. 1981). The maximum 
occupancy per unit in this zone district for unrelated persons is three persons. 

The vehicular parking requirement would not increase with this proposal and the addition of 
bedrooms will have minimal effects on parking generation. In order to mitigate impacts of the use, 
the applicant is proposing to increase the number of conforming off-street parking spaces from two 
to three and provide excess short- and long-term bike parking. The property is located 
approximately 0.25 miles from the campus and a regional bus stop. Findings of a regularly 
updated student survey prepared by the University of Colorado’s Transportation and Parking 
Services Department support the claim that most students walk or bike to classes, particularly 
when in close proximity to campus. As summarized in Figure 5 on the following page, which is 
taken from the most recent survey, 73 percent of students surveyed walked, biked or rode the bus 
to campus daily.  

Does the proposal meet the criteria for the expansion of a nonconforming use per land use code 
section 9-2-15, “Use Review,” B.R.C. 1981? 
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 The addition of bedrooms to one unit will not change the predominant character of the 
surrounding area. The character of the area is distinguished by residential uses, including 
student rentals in the form of duplexes and triplexes, fraternities and sororities and single-family 
residences. No changes are proposed to the outside of the structure that would change the 
character of the area. In addition, the removal of parking from the rear yard and addition of 
landscaping gives the appearance of a single-family home. As noted above, the allowable 
occupancy will not increase with the addition of bedrooms. Additionally, the use is less than one 
block from the neighboring higher density residential zoning Residential - High 5 (RH-5) to the 
north and east.  

 The proposal will reduce or alleviate the effects of the nonconformity upon the surrounding 
area. The proposal includes several improvements to the site to ensure that the proposed change 
will not adversely affect the surrounding area. The elimination of the drive access and addition of 
landscaping and open space in the rear yard will reduce adverse visual impacts and noise 
pollution. The applicant is proposing to increase the number of conforming off-street parking 
spaces from two to three and provide a defined paved parking area with wheel stops on the alley. 
The provision of three spaces will bring the property into compliance with the off-street parking 
requirements. The proposal also includes the provision of dedicated long-term bike parking in the 
existing garage and the addition of two u-racks on a concrete pad for short-term bike parking, 
which will provide spaces in excess of the bike parking requirements. A new trash enclosure with 
screening should reduce any refuse or junk on the property. Lastly, life safety upgrades are 
proposed, including new egress windows for the rooms located in the basement and electrical and 
smoke detection systems. 

  

(73% of Students 

Walk/Bike/Bus) 

Figure 5: CU Student Commuting Patterns 
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 The proposal improves the physical appearance of the site. The changes made to the site 
design provide significant outdoor space for residents, provides quality bike parking and additional 
landscaping. The removal of the drive access and head-in parking off the alley gives the property 
the appearance of a low-density residential use, rather than a multi-family use. The trash 
enclosure will be screened by cedar pickets and painted to match the house. The proposal 
includes landscape plans prepared by a qualified profession, which demonstrates an improvement 
in the physical appearance of the property. 

 
Refer to Attachment C for staff’s complete analysis of the review criteria. 
 
PUBLIC COMMENT 
Required public notice was given in the form of written notification mailed to all property owners within 600 feet 
of the subject property and a sign posted on the property for at least 10 days. All notice requirements of section 
9-4-3, “Public Notice Requirements,” B.R.C. 1981 have been met. In response to the required public notice, 
several comments have been received (refer to Attachment E for public correspondence). Generally, the 
comments express concerns regarding: 
 

 Occupancy; an increase in density/occupancy should not be allowed, especially considering that over 
occupancy has historically been an issue on this block. 

 Site conditions and management; structure is in disrepair, overgrown landscape, furniture stored on 
lawn, trash and littering, snow is rarely shoveled, etc. 

 Illegal conversion; the city should not allow the applicant to continue to use space that was converted 
illegally. There should be penalties for these conversions. Legitimizing the use of the basement 
would open the floodgates for many other owners in the neighborhood to do the same, further 
increasing the over occupancy of residences on University Hill. 

 Improvements to property; the proposed improvements should be done regardless of the Use 
Review. Improvements to properties such as this are often not maintained and within a few years the 
property reverts to its prior condition. 

 Nuisances like noise. 

 Proposal does not encourage a diverse population of students and long-term residents on the Hill. 
 
STAFF FINDINGS AND RECOMMENDATION: 
Staff finds that the proposed project meets the relevant criteria of section 9-2-15, “Use Review,” B.R.C. 1981 
(refer to Attachment C). Therefore, staff recommends that Planning Board approve Land Use Review 
#LUR2015-00073, incorporating this staff memorandum and associated review criteria as findings of fact and 
subject to the recommended conditions of approval. 
 
RECOMMENDED CONDITIONS OF APPROVAL: 
 

1. The Applicant shall be responsible for ensuring that the development shall be in compliance 
with all approved plans prepared by the Applicant on Nov. 25, 2015 (site plans) and 
Oct. 27, 2015 (landscape plans), on file in the City of Boulder Planning Department, except to the 
extent that the development may be modified by the conditions of approval. 
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2. The Applicant shall not expand or modify the approved use, except pursuant to subsection 9-2-
15(h), B.R.C. 1981. 

 

 
 
 
ATTACHMENTS: 
A. Surrounding Nonconforming Uses 
B. Staff Disposition 
C. Staff Analysis of Review Criteria  
D. Proposed Plans 
E. Neighborhood Correspondence 
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Attachment A:  Surrounding Nonconforming Uses 
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987 15th St – Duplex +  
4 Rooming Units 

969 15th St – Duplex 

951 15th St – Duplex 

941 15th St – Duplex + 
4 Rooming Units 

921 15th St – Duplex 

916 14th St – Duplex 

975 15th St – Duplex 

930 14th St – Tri-Plex 

960 14th St – Duplex 

972 14th St – Duplex 

994 14th St – Duplex 

983 14th St – Duplex 

973 14th St – 6 Units 

933 14th St – Duplex 

909 14th St – 1 Unit +  
Boarding House 

27 Rooming Units 
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i 932 14th St – Tri-Plex 
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Attachment B:  Staff Disposition 
 

 
  

Agenda Item 5B     Page 11 of 34



 

 

  

Agenda Item 5B     Page 12 of 34



 

 

Attachment C:  City Code Criteria Checklist 
 

Section 9-10-3. Changes to Nonstandard Buildings, Structures, and Lots and Nonconforming Uses: 

(c) Nonconforming Uses: 

(1) Nonconforming Changes to Conforming Use Prohibited: No conforming use may be changed to a 
nonconforming use, notwithstanding the fact that some of the features of the lot or building are 
nonstandard or the parking is nonconforming. 

(2) Standards for Changes to Nonconforming Uses: The city manager will grant a request for a change 
of use, which is the replacement of one nonconforming use with another, if the modified or new use 
does not constitute an expansion of a nonconforming use. Any other change of use that constitutes 
expansion of a nonconforming use must be reviewed under procedures of section 9-2-15, "Use 
Review," B.R.C. 1981. 

(3) Nonconforming Only as to Parking: The city manager will grant a request to change a use that is 
nonconforming only because of an inadequate amount of parking to any conforming use allowed in 
the underlying zoning district upon a finding that the new use will have an equivalent or less parking 
requirement than the use being replaced. 

 
Section 9-2-15(e), B.R.C. 1981, “Use Review” 

No use review application will be approved unless the approving agency finds all of the following: 

      (1) Consistency with Zoning and Non-Conformity: The use is consistent with the purpose of the 
zoning district as set forth in section 9-5-2(c), "Zoning Districts Purposes," B.R.C. 1981, except in 
the case of a nonconforming use; 

The project site is zoned RL-1, which is defined as “single-family detached residential dwelling 
units at low to very low residential densities” section 9-5-2(c)(1)(A), B.R.C. 1981. Attached 
dwellings are not an allowed use in the RL-1 zone district. The existing duplex is also 
nonconforming because it exceeds the maximum permitted density in the zone district (7,000 
square feet of lot area per dwelling unit and 6.2 dwelling units/acre) at 18.7 dwelling units/acre 
and does not satisfy the off street parking requirements (3 spaces required, 2 provided). Existing 
duplexes or multi-family dwelling units in the RL-1 zoning district are required to have the greater 
of 1.5 spaces per unit or number of spaces required when units were established (Table 9-2, 
B.R.C. 1981). The previous requirement under MR-E zoning was also 1.5 spaces per dwelling 
unit. 

In addition, the structure is considered nonstandard because it does not meet minimum front 
setback and side yard setbacks from an interior lot line. The required front yard setback is 25’, 
where 23’-11” is provided. The required side yard setback is 5’ with a total of 15’ for both side yard 
setbacks, where the existing north side yard setback is 3’ and the total is 8’-3”. 

      (2) Rationale: The use either: 

N/A    (A) Provides direct service or convenience to or reduces adverse impacts to the 
surrounding uses or neighborhood; 

N/A    (B)  Provides a compatible transition between higher intensity and lower intensity uses; 
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N/A     (C) Is necessary to foster a specific city policy, as expressed in the Boulder Valley 
Comprehensive Plan, including, without limitation, historic preservation, moderate 
income housing, residential and non-residential mixed uses in appropriate locations, 
and group living arrangements for special populations; or 

       (D) Is an existing legal nonconforming use or a change thereto that is permitted under 
subsection (f) of this section; 

The existing duplex is a legal nonconforming use that was established at least prior to 
1971, with city records showing a maximum of two families or six occupants (three per 
dwelling unit) on the site. The site is nonconforming as to use, density and parking. 

      (3) Compatibility: The location, size, design, and operating characteristics of the proposed 
development or change to an existing development are such that the use will be reasonably 
compatible with and have minimal negative impact on the use of nearby properties or for 
residential uses in industrial zoning districts, the proposed development reasonably mitigates the 
potential negative impacts from nearby properties; 

The current use is a legal duplex and the allowable occupancy will not increase with the addition 
of bedrooms. The addition of landscaping and dedicated head-in parking on the alley gives the 
appearance of a single-family home. The elimination of the drive access and addition of 
dedicated long-term bike parking also reduces impacts. The vehicular parking requirement would 
not increase with this proposal. Landscape plans have been submitted to demonstrate that the 
proposal will reasonably mitigate potential negative impacts to nearby properties and improve the 
general appearance of the site with regard to landscaping, open space and parking.  

The proposed addition of bedrooms is compatible with the surrounding area. The property is 
located on 14th St. between Euclid Ave. and Aurora Ave., less than two blocks from Broadway 
and the University of Colorado campus and a block from the University Hill Business District. The 
use is less than one block from the neighboring higher density residential zoning Residential - 
High 5 (RH-5) to the north and east. The properties in the immediate vicinity include various 
multi-family residential developments, including apartments, duplexes and triplexes.  

      (4) Infrastructure: As compared to development permitted under section 9-6-1, "Schedule of 
Permitted Land Uses," B.R.C. 1981, in the zone, or as compared to the existing level of impact of 
a nonconforming use, the proposed development will not significantly adversely affect the 
infrastructure of the surrounding area, including, without limitation, water, wastewater, and storm 
drainage utilities and streets; 

The infrastructure required to provide services to the site exist today. No additional infrastructure 
is required as a result of the proposal. 

      (5) Character of Area: The use will not change the predominant character of the surrounding area;  

The development proposal will not change the predominant character of the area, which is 
characterized by residential uses, including student rentals in the form of duplexes and triplexes, 
fraternities and sororities, and single-family residences. 

 N/A   (6) Conversion of Dwelling Units to Non-Residential Uses: There shall be a presumption against 
approving the conversion of dwelling units in the residential zoning districts set forth in 
subsection 9-5-2(c)(1)(a), B.R.C. 1981, to non-residential uses that are allowed pursuant to a use 
review, or through the change of one nonconforming use to another nonconforming use. The 
presumption against such a conversion may be overcome by a finding that the use to be 
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approved serves another compelling social, human services, governmental, or recreational need 
in the community including, without limitation, a use for a day care center, park, religious 
assembly, social service use, benevolent organization use, art or craft studio space, museum, or 
an educational use. 

Not applicable, the proposal does not include the conversion of dwelling units. 

(f) “Additional Criteria for Modifications to Nonconforming Uses”: No application for a change to a 
nonconforming use shall be granted unless all of the following criteria are met in addition to the criteria set 
forth above: 

      (1) Reasonable Measures Required: The applicant has undertaken all reasonable measures to 
reduce or alleviate the effects of the nonconformity upon the surrounding area, including, without 
limitation, objectionable conditions, glare, adverse visual impacts, noise pollution, air emissions, 
vehicular traffic, storage of equipment, materials, and refuse, and on-street parking, so that the 
change will not adversely affect the surrounding area. 

The applicant is proposing to increase the number of conforming off-street parking spaces from 
two to three and provide dedicated long-term bike parking in the existing garage. The elimination 
of the drive access and addition of landscaping and open space in the rear yard will reduce 
adverse visual impacts and noise pollution. Overall, landscape improvements will alleviate the 
effects of the nonconforming upon the surrounding area. A new trash enclosure with screening 
should reduce any refuse or junk on the property. The proposal will provide excess short- and 
long-bike parking. 

      (2) Reduction in Nonconformity/Improvement of Appearance: The proposed change or expansion 
will either reduce the degree of nonconformity of the use or improve the physical appearance of 
the structure or the site without increasing the degree of nonconformity. 

The project site is nonconforming as to use, density and parking. In addition, the building is 
nonstandard, as it does not meet the required front yard and side yard interior setbacks. The 
maximum permitted density in the RL-1 zone district is 6.2 dwelling units per acre where 18.7 
dwelling units per acre is proposed. The project site is also nonconforming as to parking. The 
provision of three parking spaces will bring the property into compliance with the off-street 
parking requirements. 

As no dwelling units are being added to the property and there is no change to the use category 
(duplex), the degree of these nonconformities is not increasing. The changes made to the site 
design provide significant outdoor space for residents, provides quality bike parking and 
additional landscaping. The removal of the drive access and head-in parking off the alley gives 
the property the appearance of a low-density residential use, rather than a multi-family use. The 
trash enclosure will be screened by cedar pickets and painted to match the house. The applicant 
has submitted landscape plans prepared by a qualified professional, which demonstrates an 
improvement in the physical appearance of the property. 

      (3) Compliance With This Title/Exceptions: The proposed change in use complies with all of the 
requirements of this title: 

  N/A   (A) Except for a change of a nonconforming use to another nonconforming use; and 

Not Applicable. The existing duplex use will remain. 
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  N/A   (B) Unless a variance to the setback requirements has been granted pursuant to section 9-
2-3, "Variances and Interpretations," B.R.C. 1981, or the setback has been varied 
through the application of the requirements of section 9-2-14, "Site Review," B.R.C. 
1981. 

      (4) Cannot Reasonably Be Made Conforming: The existing building or lot cannot reasonably be 
utilized or made to conform to the requirements of chapter 9-6, "Use Standards," 9-7, "Form and 
Bulk Standards," 9-8, "Intensity Standards," or 9-9, "Development Standards," B.R.C. 1981. 

The project will bring the property into compliance with the parking requirements of section 9-9-6, 
B.R.C. 1981. The existing building cannot be made to conform to the intensity standards 
because the lot does not meet the minimum lot size for a single dwelling unit at 4,688 square 
feet. Therefore, converting the use to a single-family dwelling would not bring the site into 
compliance. The historic home is located in required setbacks and it is not reasonable to remove 
portions of the structure to meet the form and bulk standards.  

      (5) No Increase in Floor Area over Ten Percent: The change or expansion will not result in a 
cumulative increase in floor area of more than ten percent of the existing floor area. 

The proposal will not affect floor area. The area in the basement is currently considered floor 
area. 

  N/A   (6) Approving Authority May Grant Zoning Variances: The approving authority may grant the 
variances permitted by subsection 9-2-3(d), B.R.C. 1981, upon finding that the criteria set forth in 
subsection 9-2-3(h), B.R.C. 1981, have been met. 
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