CITYOFBOULDER
CITY COUNCIL AGENDA ITEM

MEETING DATE: December 15, 2009

AGENDA TITLE: City Manager’s Report to City Council Concerning
Construction Use Tax

PRESENTER: Jane S. Brautigam, City Manager

EXECUTIVE SUMMARY:

This memo is intended to provide the City Council (Council) with a report about the
collection of Construction Use Tax in the City of Boulder (City). This Executive
Summary will describe the City Manager’s determination, which is more fully discussed
on pages 2 - 3.

The City Manager’s determination includes decisions to:

(a) uphold the final determinations reached in Construction Use Tax audits completed
prior to August 2009 as a part of the City’s routine efforts that were not appealed; and

(b) end collection efforts related to the voluntary compliance program outlined in the
August 2009 letters. Voluntary payments made to the City in response to those letters
will be refunded.

With regard to item (b) addressed above, reconciliation and audit processes will not be
utilized by the City to determine underpayment or overpayment of Construction Use
Taxes where building permits were issued during the period of June 1, 2006 and June 30,
2009. However, the City will continue to provide a process to refund overpaid
Construction Use Taxes upon request.

Finally, a process to clarify City code provisions and implement corresponding
procedures will be undertaken. The input of affected stakeholders will be sought as the

City moves forward.

CITY COUNCIL’S ROLE:

The determinations described in this report are being made by the City Manager in her
role as the chief administrative officer of the City of Boulder. Because this matter is one
of general community concern which has been discussed with City Council, it will be
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presented to Council at its Dec. 15, 2009 regular meeting where public comment will be

taken. The Council does not need to take action on this matter unless the Council wishes
to give specific direction to the City Manager regarding issues of concern to the Council

related to the determination.

SUMMARY OF CITY MANAGER DETERMINATION:

With regard to the collection of Construction Use Taxes related to routine
audits completed prior to August 2009:

The City has the authority to collect Construction Use Tax, to verify the valuation of the
cost of building materials in order to make an accurate calculation of amounts owed, and
to perform audits.

During the first half of 2009, the City completed routine Construction Use Tax audits of
16 construction contractors.' These audits were not a part of the Construction Use Tax
voluntary compliance efforts initiated by the City in August 2009. Since these audits
were completed as a part of the City’s routine efforts, the final determinations that were
not appealed as a result of those audits will stand.

Parties who owe taxes based on these audits will have until Feb. 1, 2010 to make
payment arrangements with the City. The period between the suspension of payments to
allow for this review and Feb. 1, 2010 will be penalty and interest free. In accordance
with Boulder Revised Code (B.R.C.) §3-2-25, any taxpayer who requested a hearing on
the Construction Use Tax imposed after receiving a Notice of Final Determination,
Assessment, and Demand for Payment or denial of claim for refund within the required
time period may continue through the hearing process.’

With regard to the reconciliation and collection of under-collected
Construction Use Taxes undertaken by the City since August 2009:

The City failed to reconcile Construction Use Taxes at the conclusion of projects in a
consistent manner over a relatively long period. The City’s practice has been to enforce
the reconciliation requirement only during an audit or when a refund was requested by a

! Like other taxing authorities, the City uses a wide variety of factors in deciding how to utilize its limited
auditing resources. Some random audits are done and some audits are based upon a sampling of a
particular industry or sector. Some audits are based upon evidence. For example, if auditors become aware
of advertising by entities that have not filed returns or otherwise become aware of the failure to file returns,
the entity will be contacted and may be advised that audits many be conducted. There are instances where
information obtained in one audit leads to other entities that may not have fully met their tax obligations.
Larger entities tend to be audited more often than smaller ones because the tax consequences tend to be
more significant. In addition, various taxing authorities communicate with each other about areas in which
auditing resources are most beneficially focused.

* After reviewing specific project related information, a City auditor may contact a taxpayer and offer the
option of a full audit or settlement. A taxpayer who has settled a disputed Construction Use Tax matter
after being so contacted has waived any right to further process including appeals. In such cases, no
refunds will be issued.
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taxpayer. That practice contributed to the establishment of a series of community
expectations that reconciliation was not required. As a result, collection efforts related to
the voluntary compliance program outlined in the August 2009 letters will end.

Construction Use Taxes collected by the City through voluntary payments made as a
result of the voluntary compliance letters mailed in August 2009 will be refunded,
without interest.

The decision to refund these Construction Use Taxes is limited to the amount collected
solely as a result of voluntary payment in response to the letters sent out in August 2009.
This decision will only affect projects for which building permits were issued.

With regard to the future collection of Construction Use Taxes:

The City will develop a proposal intended to clarify its regulations and procedures related
to the collection of Construction Use Taxes. In doing so, the City will seek to maximize
transparency, cooperation and opportunities for public input including input from a group
of industry stakeholders.

In the period between the date of this report and Jan. 1, 2010, the City will collect
estimated Construction Use Taxes based on valuations using the table adopted on Feb.
17, 2009. Effective Jan. 1, 2010, valuations will be based on the table adopted on Oct.
27,2009, or the contractor’s estimate of value, whichever is highest.

During the period of time between the date of this report and the date upon which new
regulations and procedures are implemented, the City does not intend to use its audit
resources to attempt collection of additional Construction Use Tax revenues in
connection with projects for which estimated taxes were paid at the time of issuance of
building permits. As such, reconciliation and audit processes will not be utilized by the
City to determine underpayment or overpayment of Construction Use Taxes where
building permits were issued during the period of June 1, 2006 and June 30, 2009.
However, the City will continue to provide a process to permit refunds of overpaid
Construction Use Taxes upon request.

It is important to note that this applies only to reconciliations and/ or audits of the
Construction Use Tax. With regard to the audit, reconciliation and filing requirements of
other taxes and/ or businesses, the City’s processes will continue to operate.

IMPACTS:

e Fiscal: The value of retaining Construction Use Tax payments made pursuant to
routine audits completed prior to August 2009 is $692,140.

The cost of implementing the City Manager determination to refund voluntary tax

payments made as a result of the voluntary compliance letters mailed in August
2009 is $32,498. These funds have not been appropriated or spent.
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e Social: There is a social benefit in taking steps to maximize the public’s trust in
the fairness and transparency of the City’s tax practices.

BACKGROUND AND ANALYSIS:

The City has the authority to collect Construction Use Tax, to verify the valuation of the
cost of building materials in order to make an accurate calculation of amounts owed, and
to perform audits. In exercising this authority, the City performs routine audits.

During the first half of 2009, the City completed routine Construction Use Tax audits of
16 construction contractors. These audits were not a part of the Construction Use Tax
voluntary compliance efforts initiated by the City in August 2009.

A general contractor who wishes to appeal the tax debt identified during this audit
process may request a hearing. In accordance with B.R.C. §3-2-25, the hearing must be
requested within 20 calendar days of the date of the mailing of an Assessment, Notice of
Final Determination, Demand for Payment or denial of a claim for refund. In the event
the project’s general contractor (or taxpayer) fails to request a hearing within the time
provided, the project’s general contractor (or taxpayer) has waived the right to appeal.’

Contractors, homeowners and lessees who build, reconstruct, alter or improve any
building or other structure and who purchase tangible personal property or taxable service
for use in the building or structure are required to pay a sales or use tax imposed by the
Chapter 3-2 of the B.R.C.

In accordance with Boulder Revised Code §3-2-14(a), those paying such taxes may use
one of the following methods to pay applicable sales and use tax:

(1) Payment to a vendor licensed by the City of tangible property or taxable
services at the time and place of purchase;

(2) Payment at the time a building permit is issued, on an estimated percentage
based on the total valuation of the construction contract; or

(3) Filing a tax return on a monthly or other basis and payment of the tax by the
twentieth day of each reporting period.

For those who use payment of an estimated tax at time of building permit issuance,
B.R.C. §3-2-18(b) requires that the actual costs of tangible personal property and taxable

? After reviewing some specific project information, a City auditor may contact a taxpayer and offer the
option of a full audit or settlement. This type of contact is one of the initial steps in a formal audit process.
A taxpayer who settled a disputed Construction Use Tax matter in this manner has waived any right to
further process including appeals.
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services be reported upon the completion of each project. (For purposes of this memo,
this reporting requirement is called “reconciliation.”)

While the City has not consistently required reconciliation when projects are completed,
a total of 19 Construction Use Tax reconciliations have occurred over the past five years.
Fifteen of the 19 reconciliation processes resulted in a refund to the taxpayers. The City
routinely selects construction projects for use tax audits each year. In the last five years,
76 projects were audited. Ten of those processes resulted in refunds.

While completing routine tax audits in late 2008 and early 2009, members of the Finance
Department auditing staff observed a pattern in which estimated payments made upon
permit issuance were consistently lower than the actual taxes due based upon the
completed project costs. It appeared that the trend demonstrated that a valuation table
relied upon by the City to estimate value was no longer accurately projecting the full cost
of building materials that are used in construction in our area.

As these routine Construction Use Tax audits continued in early 2009, various individual
contractors and members of the Planning and Development Services Advisory Group
(P&DS) expressed concerns that the on-going audits seemed targeted. In an effort to
address the concerns that audits were unfairly targeting certain projects, the Finance
Department developed a plan by which homeowners and contractors would be
systematically contacted regarding potentially under collected Construction Use Taxes.

A letter for homeowners and contractors who had completed construction projects during
the period of August 2006 through August 2009 was prepared, and included a request for
voluntary compliance, an educational handout and project reconciliation information.

It was contemplated that the correspondence would eventually go to approximately 1,000
homeowners and contractors. Mailings were split into three separate groups and were
designed to reach the largest projects first in the manner detailed below:

Project Value Letter Mailing Date
$250,000 + August 2009
$60,000 - $250,000 January 2010
$20,000 - $60,000 May 2010

Only the first batch was actually mailed and it included approximately 300 letters. It was
mailed to homeowners and contractors in August 2009. The letters were not audits. They
brought the situation to the attention of potentially affected parties and provided an
opportunity for those who wanted to do so to make voluntary payments and thus avoid
penalties and interest if they were later audited.

Thereafter, a number of homeowners and contractors expressed concerns related to the
collection effort. There was a sense on the part of these members of the public that the
City was changing its procedures in an unfair manner. After an initial evaluation of these
concerns, the City suspended future mailings and delayed follow up on the letters for a
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period of 60 days to allow independent analysis and review. The City then contracted
with Anita White Consulting (Consultants) to assist with a review of the City’s
Construction Use Tax practices.

PUBLIC FEEDBACK

During the period of Oct. 28 through Nov. 20, the Consultants held four meetings with
interested parties. The first meeting involved the stakeholder advisory group (P&DS
Advisory Group) that provides feedback to the Public Works and Community Planning
and Sustainability Departments on building, engineering and land use issues including

proposed code changes. Three subsequent meetings, which were open to the public, were
held.

In addition, the City Manager held a public meeting to personally hear concerns from the
public. The City Manager will hold a second public meeting on Dec. 14, 2009 to listen to
and address concerns that may be expressed as a result of the publication of this report.

In addition, public feedback has included email communications to Council and to the
City Manager, an online survey and public participation at various Council meetings.

Feedback from the four focus group meetings with the Consultants is summarized and
included in the Consultants’ Report (Attachment A).

Finally, the City created a Web page (www.bouldercolorado.gov/constructionusetax)
where the public could access this report, the Consultant’s full report, the online survey
results, and other information pertinent to this issue such as Frequently Asked Questions.

CONTRIBUTING RESOURCES:

In evaluating this matter, the City Manager utilized information from the following
resources:

Consultants’ Report: As outlined in their Report, an outside Consultant was retained to
review the City’s Construction Use Tax practices with the following focus:

(a) Collect and analyze concerns of stakeholders and other interested parties
regarding the under collection of Construction Use Taxes;

(b) Collect input on future improvements to the City’s policies, practices and
procedures related to the Construction Use Tax;

(c) Complete a comparative analysis of the City’s policies, practices and

processes with those identified in the Boulder Revised Code and Tax
Regulations, along with those of other Colorado jurisdictions; and
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(d) Compare the City’s current Construction Use Tax practices with best
municipal financial practices and customer service practices.

This third-party review provided an opportunity to collect and analyze stakeholder input.

City Attorney Review: The City Attorney reviewed applicable provisions of the Boulder
Revised Code and related legal issues. That review included use of expertise within the
City Attorney’s Office as well as consideration of input from an outside consultant. A
copy of a City Attorney Summary Opinion dated Dec. 7, 2009, is included as Attachment
B.

Stakeholder Input. Stakeholders and interested parties have provided the City Manager
with valuable input through correspondence and by participation at a public meeting

sponsored by the City Manager on Dec. 4, 2009.

CITY MANAGER FINDINGS:

Based upon these various sources of information, the City Manager found a number of
factors to be relevant to her ultimate decision. Among those were the following:

1. The City has the authority to collect Construction Use Tax, to verify the valuation of
the cost of building materials in order to make accurate calculations of amounts owed,
and to perform audits.

2. During the first half of 2009, the City appropriately exercised its authority through the
completion of routine Construction Use Tax audits involving 16 construction
contractors. These audits were not a part of the Construction Use Tax voluntary
compliance efforts initiated by the City in August 2009.

3. There is confusion in the community about the elements of the Boulder Revised Code
dealing with payment of Construction Use Tax. The code contemplates the practice
of reconciling the value of materials used in construction in connection with the
issuance of a certificate of occupancy. However, over a relatively long period the
City has failed to consistently pursue reconciliation of Construction Use Taxes at the
conclusion of projects.

4. Legal requirements for obtaining building permits and for payment of Construction
Use Tax are conceptually independent of each other. However, the City has tied the
two together in order to facilitate ease of payment. While this was done largely for
the convenience of members of the building community, an unintended consequence
has been to engender confusion with regard to tax payments.

5. When 300 letters requesting reconciliation of Construction Use Tax were sent to
homeowners and contractors in August 2009, the City did not fully appreciate the role
that the City had played over the years in reinforcing long held expectations of the
construction community. This represented a serious misstep that reflects poorly upon
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the City administration and was inconsistent with the City’s desire to provide
excellent customer service.

6. The City’s recent efforts to address under collected Construction Use Tax triggered a
response that has been both difficult and emotional for affected members of the
construction community and the City organization.

7. In moving forward, a concern of primary importance is maximizing credibility and
predictability of the City process.

CONCLUSION:

The implementation of various codes and regulations by governmental entities can be
difficult and complex. Despite the best of intentions, such governmental actions can
create hardships and confusion. That occurred in this circumstance.

In the first half of 2009, the City completed routine Construction Use Tax audits of
sixteen construction contractors. These audits were appropriate and were not a part of the
Construction Use Tax voluntary compliance efforts initiated by the City in August 2009.

In August 2009, the City issued letters seeking reconciliation of Construction Use Tax by
homeowners and contractors. As City Manager, I am not satisfied with the clarity of the
City’s past practices in this area or with the quality of the City’s past communications
with those most impacted. For these reasons and others stated in this report, the
reconciliation procedures related to potentially under-collected Construction Use Taxes
dating from August 2009 will not proceed. Construction Use Taxes collected by the City
through voluntary payments made as a result of the voluntary compliance letters mailed
in August 2009 will be refunded, without interest.

This is a matter in which the stakes involved for all parties are significant. This is also a
situation in which the credibility and self-image of both the stakeholders and City
organization is at play. There is no solution that will be satisfactory to all. There is
however, the opportunity for the City to move forward in a manner that helps repair
relationships within the construction community and re-establish trust. I am committed to
that effort. Together, we can and will achieve clear and easily understood processes and
procedures relating to the future collection of Construction Use Taxes.

Approved By:

Jane S. Brautigam,
City Manager
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ATTACHMENTS:

A. Anita White Consulting Report entitled “Update on Construction Use Tax
Practices in the City of Boulder”

B. Correspondence dated Dec. 7, 2009 from City Attorney to City Manager Jane
Brautigam entitled “City Attorney Summary Opinion — Construction Use Tax
Legal Issues”

C. Boulder Revised Code Chapter 3-2: Sales and Use Tax
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Executive Summary
Update on Construction Use Tax Practices in the City of Boulder

EXECUTIVE SUMMARY

A. Background

In August of this year, the City of Boulder mailed over 300 letters to contractors
and homeowners regarding a potential underpayment of construction use taxes
on completed building projects. Homeowners, builders, contractors and others
responded by informing the City that they were unaware of the need to
reconcile the actual completed project cost with the estimated value paid at the
time of the building permit and had questions about the language of the City’s
tax code. Many voiced concern regarding the potential financial impacts of the
presumed underpayment of the construction use tax.

Because of these concerns, the City suspended follow-up on the construction
use tax letters in September and instituted a 60-day re-examination process.
The firm of Anita White Consulting (hereafter referred to as “Consultants”) was
selected as a third-party reviewer of the city’s construction use tax practices.

B. Project Scope
This review of the City’s construction use tax practices has focused on the
following tasks:

= Conducting stakeholder interviews to:

a) lIdentify and analyze the concerns of builders, contractors,
homeowners, and other stakeholders regarding the City’s recent
request for reconciliation of construction use taxes on completed
projects; and

b) Collect the opinions of stakeholders regarding future
improvements in use tax policies, practices, and processes

= Compare the City’s policies, practices, and processes with those
identified in the Boulder Revised Code (BRC) and Tax Regulations, as
well as with those of other Colorado jurisdictions

= Compare the City’s practices with best municipal financial practices and
customer service practices

C. Major Themes of Stakeholder Meetings.

During the period of October 28 through November 20, the Consultants held
four meetings with stakeholders. The first meeting involved the stakeholder
liaison group that counsels the Public Works and Community Planning and
Sustainability Departments--specifically the staff in the Planning and
Development Services fund—on building and land use issues. The three
subsequent meetings were open to the public. The majority of attendees at the



public meetings were those who received the August 25, 2009 underpayment
letters.

The major concerns expressed by stakeholders are summarized below:

10.

11.

1. Changes in practices, especially those that result in unpredictable costs
2.
3. Taxes that may have been overpaid (e.g., original over-estimates, no

Valuation and how it is used to calculate construction use taxes

credits for sales taxes paid by subcontractors, etc.)

Questions about the role of the general contractor as tax collector
Differences between construction use tax and sales tax

Lack of formal communications from the City between the April 2009
audit letters and the August 2009 underpayment letters

. Potential problems with the design of the Reconciliation Form (Form 15)

and in the assessments of construction use taxes, as communicated in
the August letters

Concerns about how the City will handle those situations where a
stakeholder has made payments in response to the April audit letters
and/or the August voluntary compliance letters

Inconsistent communications from the City’s Planning and Development
staff and Finance Department

Difficulties in interpreting the City’s tax code and potential
inconsistencies between tax code and building code

Strong desire to have the City apologize for the manner in which the
recent construction use tax issues have been handled

D. Summary of Findings

The complexity of the use tax and its implementation, as well as the lack of full
communications about the issues, has led to significant misunderstanding of
the issues. The Consultants are still attempting to fully grasp the issues from
both the stakeholders’ view and from the City’s view. Therefore, a
summarization of the findings is necessary to allow the reader an appropriate
basis for review of the recommendations.

1.

The City’s practices related to construction use tax reconciliation and
audit do not vary significantly from those of other Colorado jurisdictions;
that is, most others do require reconciliations and audits, utilize the 50%
rate for construction materials, and utilize some form of the valuation
table.

However, many of the jurisdictions have told the Consultants informally
that they do not have the staff to review reconciliations. Therefore, like
the City, they have often not emphasized the reconciliation, but have
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offered it as a means for contractors to illustrate overpayment of the
construction use tax.

Thus, for many of the City’s contractors, the reconciliation appears to be
a new practice, one not in use in other jurisdictions.

The City’s determination to examine previous payments of the
construction use tax is appropriate under best practices for municipal
finance departments.

The Boulder Revised Code (BRC) is complex and not well understood
by builders and contractors. They usually focus on the Building Code
and not on the Tax Code, where the construction use tax is addressed in
detail.

In the past, the City has not enforced the use of reconciliation to closeout
construction projects; however, the BRC/Tax Regulation 13 (TR 13)
address such a process.

In the past, very few construction projects were audited each year and
the commonly audited projects were quite large. Thus, the audit process
only impacted the largest builders and contractors. This seems also to
be true for many of the other Colorado jurisdictions.

Because reconciliations have not been required and audits of smaller
projects have been very infrequent, stakeholders were led to believe that
their original construction use tax estimates were really all that they
owed.

Further, BRC/TR 13 indicate that a final inspection, resulting in the
Certificate of Occupancy, cannot be scheduled until all fees and taxes
have been paid. The receipt of a Certificate of Occupancy seemed to
confirm that no additional taxes were owed. Permit technicians also
confirmed this.

10.When the August underpayment letters went to more than 300 builders,

11.

contractors, homeowners, and architects, these stakeholders were
unprepared for the potential workload and possible financial impacts
which these letters implied. They had to reconcile projects for which
they might not have full financial records and they might owe additional
taxes.

The City seemed to offer two other options: pay the estimated increased
amount or prepare for audit.

12.The City’s Planning and Development Services staff, who are the first

contact for the calculation of the construction use tax, were not fully
aware of the potential impacts of the decision to enforce reconciliation.
Thus, they may not have provided timely and accurate information.

13.Consequently, stakeholders may have heard different stories depending

upon whether they addressed their questions to Planning and
Development staff or to Finance staff.

14.Although the Finance Department staff exercised due diligence in

reviewing for potential underpayment of the construction use tax, they



did not practice the best customer service; stakeholders had not been
involved in the analysis of the problem. No formal communications went
to the stakeholders between April and the August 25th letters.

15.The policies and procedures in the BRC/TR 13 regarding the need for
reconciliation of the use taxes did not change, but requiring the
reconciliation constituted a change in practice.

16.The City generally has a very inclusive public process. The lack of
communication about this change in practice was a divergence from that
usual inclusive process.

17.At a time of economic distress, the potential for significantly increased
taxes on already completed projects led to a difficult situation for the
impacted stakeholders. They were faced with tracking down their original
property owners to ask for additional taxes, if they could not complete
the reconciliations and illustrate appropriate payment of the use tax.

18.The issues have been difficult to analyze and assess because each
stakeholder (including City staff) has a different view of the issues,
varying understanding of the historical context, and different experience
regarding the construction use tax.

19.Any recommendations, to be practical, must address the concerns of all
stakeholders. This is made even more difficult because some of the
recommendations for making the process more understandable will be
difficult to implement because of the City’s current computer systems.
Due to the short timeframe for this project, the Consultants did not have
the time for detailed review of these systems.

20.The recommendations must be based upon the City’s proposed
approach to the construction use tax. The City will have to involve
stakeholders in review of the possible alternative approaches to avoid
further anger and misunderstanding. The following recommendations
focus on the alternative and recommendations, which support the
selected alternatives.

E. One Basic Finding and Several Associated Recommendations

The one basic finding that is important to the determination of practical
recommendations relates to the three basic alternatives for assessing and
collecting construction use taxes. The advantages and disadvantages of each
alternative are discussed below.

Consider the Three Basic Alternatives for Assessing and Collecting Use
Taxes on Construction Materials and Consider Which Method Best
Addresses the Goals and Concerns of the City and its External
Stakeholders
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There are three basic alternatives to approaching the construction use tax
issue:

= Continue with the valuation approach and utilize the reconciliation
process.

= Utilize an approach like that in Denver of encouraging contractors and
their subcontractors to pay sales taxes at the point of sale.

* Increase valuations or percentage used to estimate construction material
costs, with the goal of eliminating reconciliations.

Each of these methods has advantages and disadvantages, as the following
narrative and charts illustrate:

Continue with the valuation approach and utilize the
reconciliation process

This approach includes using the valuation table and provides for a
reconciliation process, as directed in the current BRC and Tax Regulations.
The advantages of this system are that the BRC and Tax Regulations are in
place and that the stakeholders have had a long time to consider this option
and what it will mean to them. In addition, this is an approach in use in many
other Colorado jurisdictions, even if they do not strictly enforce the
reconciliation process. The disadvantages include the time necessary for
record-keeping on the part of stakeholders and the possibility that the City will
be faced with more activity reviewing reconciliations and monitoring refunds
and additional payments.

Advantages Disadvantages
No need to make major changes to BRC Requires stakeholders to keep records
and Tax Regulations. and to spend more time on accounting, as

well as requiring that subcontractors
maintain better records.

Similar to approaches in other Requires that City staff spend time on

jurisdictions, so should be understood by | reviewing reconciliations and may require

most contractors. the time to process and maintain records
on refunds and additional payments.

Due to all of the recent discussion, Does not provide the predictability

stakeholders are now familiar with the contractors desire.

basics of this approach.




Utilize an approach like that in Denver of encouraging
contractors and their subcontractors to pay sales taxes at the
point of sale

This will be difficult in Boulder because there are few vendors selling
construction materials now. It is a preferred method among the contractors,
because they are assuming they would not need to do reconciliations.
However, it would seem there would be a need to ensure that sales tax had
been paid and that would still require record-keeping, and at least some
reconciliation for each project. Thus, there would still be similar requirements
for record keeping and dealing with unanticipated problems during a fairly major
change in practice.

Advantages Disadvantages
May reduce some of the record-keeping Could require major changes to the BRC
for contractors and subcontractors. and Tax Regulations as well as

discussions about processes and how to
deal with unanticipated impacts of
changes in practice.

Might eventually lead to bringing some Still may not provide the predictability that
vendors back into the City. contractors desire.

Less of a burden on City staff than the full | Still may require some additional
reconciliation approach. accounting support from City staff.

Increase valuations or percentage used to estimate
construction material costs, with the goal of eliminating
reconciliations

Under this scenario, which is apparent in the codes of other jurisdictions
(although it is not discussed), contractors pay more upfront, but are not faced
with the hassles of a lot of extra record keeping. Reconciliations would only be
required when a contractor felt he/she was owed a refund. In fact, this is much
like the approach Boulder has taken in the past, when reconciliations were not
required for all projects, even though the BRC and Tax Regulations suggested
that they were required.
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Advantages

Disadvantages

Record keeping would still be required, if
contractors felt the amount charged for
materials was excessive.

Would require slight changes to aspects
of the BRC/TR 13 that relate to
reconciliations.

City would not spend time on
reconciliations and would use the
occasional audit to determine whether the

City staff would still have to perform
periodic reviews to ensure approach
remains effective.

valuations and rate for construction
materials were bringing in the expected
revenues.

Constitutes a more familiar approach—
much like Boulder has done things in the
pas—and provides the predictability that
contractors desire.

City staff might experience an increase in
the requests for refunds.

Based upon the alternative chosen, each of the other recommendations could
be considered. The Consultants feel that the most practical and efficient
approach would be to increase the valuation and/or the percentage assigned to
construction materials. Because there is little published information available
regarding the current use taxes and whether they have been over- or under-
paid, the financial results of making any changes in practice are difficult to
predict. We strongly suggest that the City involve stakeholders in further
discussions before selecting any specific alternative. The Consultants have
attempted to provide general recommendations that will support each use tax
alternative. It is also important to note that some recommendations may be
difficult to implement, given the City’s current computer systems and available
software.

Clarify Construction Use Tax Policies and Practices,
Stakeholders From the Beginning

Clarify policies and practices, make the BRC and Tax Regulations consistent
with these policies, make instructional materials available, and train all involved
City staff. Involve stakeholders from beginning to end.

Involving

1.Involve stakeholders in a discussion of the problems that led the Finance
Department to believe that there was significant underpayment of
construction use taxes. Have the Finance Department explain and illustrate
their calculations related to this underpayment.

2.Ensure that City Finance staff understand why stakeholders believe that
there may also have been significant over-collections of construction use
taxes.




3.Work with the stakeholders to redesign the reconciliation form to ensure that

it addresses the issues they have identified. It should include the ability to
give credit for taxes already paid by subcontractors, for example.

4 Work with interested stakeholders to determine whether the 50% estimate

for materials is reasonable for all projects, or is only appropriate for high-end
residential remodels and commercial projects.

5.Would using the 60% rate allow most projects to avoid the reconciliation

process? Is it more important to avoid the reconciliation process and have
minimal auditing, or would stakeholders prefer to us a smaller rate and do
the reconciliations?

Based upon the approach finally selected, some methods for improving the use
of that approach include:

Further Clarify the Reconciliation Process, Based Upon Stakeholder
Input, if That Approach is Selected

1.

Review the proposed methods for reconciliation. Consider how County
taxes and appropriate tax rates would be handled during any reconciliation
process.

. Consider an approach like that used in Westminster, which divides

residential projects into three levels based on use of construction materials.

. Discuss how use tax calculations will be developed for non-permitted

projects.

. Consider the use of a temporary certificate of occupancy (CO). The CO

would become final only upon the acceptance of a final reconciliation of the
construction use tax paid.

. Consider using the contractor’s valuation for tenant finishes. The valuation

table may not work well for these.

. Emphasize the fact that the preliminary payment at permit time is a deposit

or estimate, which is expected to be reconciled (assuming this is the
approach which the City ultimately selects).

. Make the accounting and documentation requirements clear to all who will

be paying use taxes so that they are not faced with finding receipts up to
five years later. For example, many contractors file materials invoices by
vendor, not by project. Also, many subcontractor invoices are for time and
materials in one lump sum. In the future, contractors may file invoices by
project, and require subcontractors to submit time and materials
separately.

. Consider changing the references in Tax Regulation 13 and the BRC to

acknowledge that property owners are ultimately responsible for the use
taxes, even if the contractors collect them.

. Require that the reconciliation be done no later than 180 days after the

completion of a project. The reconciliation would be done by the contractor
or the permit applicant if no contractor is involved.



Executive Summary
Update on Construction Use Tax Practices in the City of Boulder

Develop and Publicize Appeal Processes for All Approaches
Ensure that involved stakeholders understand their appeal processes.

Implement Staff and Stakeholder Training for Selected Approach
1. Ensure that the employees of the City’s Finance Department and Planning
and Development Services understand their roles in this process.
2. Develop instructional materials and customer seminars that explain the use
tax and its implementation, no matter which approach is selected.

Update the BRC and the City’s Website and Other Documents
1. Update the Code and the City’s websites to accurately display all changes
to policy, practice, and process, no matter which approach is selected.
2. Regularly solicit questions from those who pay construction use taxes and
provide prompt responses on the website.
3. Ensure that all associated documents (e.g., completion letters, certificates
of occupancy, etc.) are compliant with and support the chosen alternative.



UPDATES ON CONSTRUCTION USE TAX PRACTICES
For the City of Boulder, Colorado

EXECUTIVE SUMMARY

A. Background

In August of this year, the City of Boulder mailed over 300 letters to contractors
and homeowners regarding preparing reconciliations for construction use taxes
on completed building projects. Homeowners, builders, contractors and others
responded by informing the City that they were unaware of the need to
reconcile the actual completed project cost with the estimated value paid at the
time of the building permit and had questions about the language of the City’s
tax code. Many voiced concern regarding the potential financial impacts of the
presumed underpayment of the construction use tax.

Because of these concerns, the City suspended follow-up on the construction
use tax letters in September and instituted a 60-day re-examination process.
The firm of Anita White Consulting (hereafter referred to as “Consultants”) was
selected as a third-party reviewer of the city’s construction use tax practices,
with the goal of making recommendations to approve the current practices.

B. Project Scope
This review of the City’s construction use tax practices has focused on the
following tasks:

= Conducting stakeholder interviews to:

a) Identify and analyze the concerns of builders, contractors,
homeowners, and other stakeholders regarding the City’s recent
request for reconciliation of construction use taxes on completed
projects; and

b) Collect the opinions of stakeholders regarding future
improvements in use tax policies, practices, and processes

= Comparing the City’s policies, practices, and processes with those
identified in the Boulder Revised Code (BRC) and Tax Regulations, as
well as with those of other Colorado jurisdictions

= Comparing the City’s practices with best municipal financial practices
and customer service practices



C. One Basic Finding and Several Associated
Recommendations

The detailed report contains more detailed findings. The one basic finding that
is important to the determination of practical recommendations relates to the
three basic alternatives for assessing and collecting construction use taxes.
The advantages and disadvantages of each alternative are discussed below.

Consider the Three Basic Alternatives for Assessing and Collecting Use
Taxes on Construction Materials and Consider Which Method Best
Addresses the Goals and Concerns of the City and its External
Stakeholders

There are three basic alternatives to approaching the construction use tax
issue:

= Continue with the valuation approach and utilize the reconciliation
process.

= Utilize an approach like that in Denver of encouraging contractors and
their subcontractors to pay sales taxes at the point of sale.

* Increase valuations or percentage used to estimate construction material
costs, with the goal of eliminating reconciliations.

Each of these methods has advantages and disadvantages, as the following
narrative and charts illustrate:

Continue with the valuation approach and utilize the
reconciliation process

This approach includes using the valuation table and provides for a
reconciliation process, as directed in the current BRC and Tax Regulations.
The advantages of this system are that the BRC and Tax Regulations are in
place and that the stakeholders have had a long time to consider this option
and what it will mean to them. In addition, this is an approach in use in many
other Colorado jurisdictions, even if they do not strictly enforce the
reconciliation process. The disadvantages include the time necessary for
record-keeping on the part of stakeholders and the possibility that the City will
be faced with more activity reviewing reconciliations and monitoring refunds
and additional payments.



Advantages Disadvantages

No need to make major changes to BRC and Requires stakeholders to keep records and to

Tax Regulations. spend more time on accounting, as well as
requiring that subcontractors maintain better
records.

Similar to approaches in other jurisdictions, so | Requires that City staff spend time on

should be understood by most contractors. reviewing reconciliations and may require the

time to process and maintain records on
refunds and additional payments.

Due to all of the recent discussion, Does not provide the predictability contractors
stakeholders are now familiar with the basics desire.
of this approach.

Utilize an approach like that in Denver of encouraging
contractors and their subcontractors to pay sales taxes at the
point of sale

This will be difficult in Boulder because there are few vendors selling
construction materials now. It is a preferred method among the contractors,
because they are assuming they would not need to do reconciliations.
However, it would seem there would be a need to ensure that sales tax had
been paid and that would still require record-keeping, and at least some
reconciliation for each project. Thus, there would still be similar requirements
for record keeping and dealing with unanticipated problems during a fairly major
change in practice.

Advantages Disadvantages
May reduce some of the record-keeping for Could require major changes to the BRC and
contractors and subcontractors. Tax Regulations as well as discussions about

processes and how to deal with unanticipated
impacts of changes in practice.

Might eventually lead to bringing some Still may not provide the predictability that
vendors back into the City. contractors desire.

Less of a burden on City staff than the full Still may require some additional accounting
reconciliation approach. support from City staff.

Increase valuations or percentage wused to estimate
construction material costs, with the goal of eliminating
reconciliations

Under this scenario, which is apparent in the codes of other jurisdictions
(although it is not discussed), contractors pay more upfront, but are not faced
with the hassles of a lot of extra record keeping. Reconciliations would only be
required when a contractor felt he/she was owed a refund. In fact, this is much
like the approach Boulder has taken in the past, when reconciliations were not




required for all projects, even though the BRC and Tax Regulations suggested
that they were required.

Advantages Disadvantages
Record keeping would still be required, if Would require slight changes to aspects of the
contractors felt the amount charged for BRC/TR 13 that relate to reconciliations.

materials was excessive.

City would not spend time on reconciliations City staff would still have to perform periodic
and would use the occasional audit to reviews to ensure approach remains effective.
determine whether the valuations and rate for
construction materials were bringing in the
expected revenues.

Constitutes a more familiar approach—much City staff might experience an increase in the
like Boulder has done things in the pas—and requests for refunds.

provides the predictability that contractors
desire.

Based upon the alternative chosen, each of the other recommendations could
be considered. The Consultants feel that the most practical and efficient
approach would be to increase the valuation and/or the percentage assigned to
construction materials. Because there is little published information available
regarding the current use taxes and whether they have been over- or under-
paid, the financial results of making any changes in practice are difficult to
predict. We strongly suggest that the City involve stakeholders in further
discussions before selecting any specific alternative. The Consultants have
attempted to provide general recommendations that will support each use tax
alternative. It is also important to note that some recommendations may be
difficult to implement, given the City’s current computer systems and available
software.

Clarify Construction Use Tax Policies and Practices, Involving
Stakeholders From the Beginning

Clarify policies and practices, make the BRC and Tax Regulations consistent
with these policies, make instructional materials available, and train all involved
City staff. Involve stakeholders from beginning to end.

1.Involve stakeholders in a discussion of the problems that led the Finance
Department to believe that there was significant underpayment of
construction use taxes. Have the Finance Department explain and illustrate
their calculations related to this underpayment.

2.Ensure that City Finance staff understand why stakeholders believe that
there may also have been significant over-collections of construction use
taxes.

3.Work with the stakeholders to redesign the reconciliation form to ensure that
it addresses the issues they have identified. It should include the ability to
give credit for taxes already paid by subcontractors, for example.




4 Work with interested stakeholders to determine whether the 50% estimate

for materials is reasonable for all projects, or is only appropriate for high-end
residential remodels and commercial projects.

5.Would using the 60% rate allow most projects to avoid the reconciliation

process? Is it more important to avoid the reconciliation process and have
minimal auditing, or would stakeholders prefer to us a smaller rate and do
the reconciliations?

Based upon the approach finally selected, some methods for improving the use
of that approach include:

Further Clarify the Reconciliation Process, Based Upon Stakeholder
Input, if That Approach is Selected

1.

Review the proposed methods for reconciliation. Consider how County
taxes and appropriate tax rates would be handled during any reconciliation
process.

. Consider an approach like that used in Westminster, which divides

residential projects into three levels based on use of construction materials.

. Discuss how use tax calculations will be developed for non-permitted

projects.

. Consider the use of a temporary certificate of occupancy (CO). The CO

would become final only upon the acceptance of a final reconciliation of the
construction use tax paid.

. Consider using the contractor’s valuation for tenant finishes. The valuation

table may not work well for these.

. Emphasize the fact that the preliminary payment at permit time is a deposit

or estimate, which is expected to be reconciled (assuming this is the
approach which the City ultimately selects).

. Make the accounting and documentation requirements clear to all who will

be paying use taxes so that they are not faced with finding receipts up to
five years later. For example, many contractors file materials invoices by
vendor, not by project. Also, many subcontractor invoices are for time and
materials in one lump sum. In the future, contractors may file invoices by
project, and require subcontractors to submit time and materials
separately.

. Consider changing the references in Tax Regulation 13 and the BRC to

acknowledge that property owners are ultimately responsible for the use
taxes, even if the contractors collect them.

. Require that the reconciliation be done no later than 180 days after the

completion of a project. The reconciliation would be done by the contractor
or the permit applicant if no contractor is involved.

Develop and Publicize Appeal Processes for All Approaches
Ensure that involved stakeholders understand their appeal processes.



Implement Staff and Stakeholder Training for Selected Approach
1. Ensure that the employees of the City’s Finance Department and Planning
and Development Services understand their roles in this process.
2. Develop instructional materials and customer seminars that explain the use
tax and its implementation, no matter which approach is selected.

Update the BRC and the City’s Website and Other Documents
1. Update the Code and the City’s websites to accurately display all changes
to policy, practice, and process, no matter which approach is selected.
2. Regularly solicit questions from those who pay construction use taxes and
provide prompt responses on the website.
3. Ensure that all associated documents (e.g., completion letters, certificates
of occupancy, etc.) are compliant with and support the chosen alternative.
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INTRODUCTION

A. Background

In August of this year, the City of Boulder mailed over 300 letters to contractors
and homeowners regarding a potential underpayment of construction use taxes
on completed building projects. Homeowners, builders, contractors and others
responded by informing the City that they were unaware of the need to
reconcile the actual completed project cost with the estimated value paid at the
time of the building permit and had questions about the language of the City’s
tax code. Many voiced concern regarding the potential financial impacts of the
presumed underpayment of the construction use tax.

Because of these concerns, the City suspended follow-up on the construction
use tax letters in September and instituted a 60-day re-examination process.
The firm of Anita White Consulting (hereafter referred to as “Consultants”) was
selected as a third-party reviewer of the city’s construction use tax practices.

B. Project Scope
This review of the City’s construction use tax practices has focused on the
following tasks:

= Conducting stakeholder interviews to:

a) ldentify and analyze the concerns of builders, contractors,
homeowners, and other stakeholders regarding the City’'s
recent request for reconciliation of construction use taxes
on completed projects; and

b) Collect the opinions of stakeholders regarding future
improvements in use tax policies, practices, and processes

= Compare the City’'s policies, practices, and processes with those
identified in the Boulder Revised Code (BRC) and Tax Regulations, as
well as with those of other Colorado jurisdictions

= Compare the City’s practices with best municipal financial practices and
customer service practices

C. Report Structure

The final report contains a detailed review of both the historic context for
stakeholder concerns and detailed lists of stakeholder concerns and issues.
Additionally, the City’s construction use tax practices have been analyzed and
compared with the following:



Update on Construction Use Tax Practices
City of Boulder, Colorado
December 7, 2009

= City’s municipal code (BRC) and Tax Regulations as well as information
on the City website

= Codes and websites of other Colorado jurisdictions; and

= Municipal best financial and customer service practices.

Detailed appendices contain documents that support the analysis of the historic
context (Appendix A), summarize stakeholder concerns (Appendix B), illustrate
appropriate aspects of other jurisdictions’ practices (Appendix C), and
summarize applicable financial and customer service practices (Appendix D).



HISTORIC CONTEXT FOR
STAKEHOLDER CONCERNS AND ISSUES

Because of the concerns and issues raised during the stakeholder interviews,
the Consultants felt it necessary to provide some background information to
assist in understanding the emotional response to the City’s letters regarding
potential underpayment of construction use taxes on completed projects.
During the stakeholder interviews, several key incidents and their dates were
discussed.  These incidents are included in the report because the
stakeholders and the Consultants felt these key incidents helped in
understanding stakeholder responses.

June 25, 2003. Administrative Hearing Packet Regarding the Planning and
Development Services (P&DS) Fund

The document within the packet that relates to this project is the Building Permit
Valuation Table. The then-existing method was for the permit applicant to state
a value for each construction project. These values were used both to
calculate a host of permit fees and to compute estimated use tax on
construction materials. The proposed change was to use a per-square-foot
valuation based on a lookup table from the International Codes Council. (The
ICC is the organization that produces the International Building Code, IBC. The
acronyms are often confused.) There have been revisions to the valuation
table proposed in 2003 and, commencing in January 2010, the City will use the
higher of stated valuation or lookup-table valuation. Appendix A includes the
instructions provided by the ICC on the use of valuation tables. Also included is
the announcement of the 2010 changes.

The hearing packet memo for the 2003 Administrative Hearing packet stated,
“This is not a proposal to increase building permit related revenue but rather it
is a proposal to increase equity and predictability among all building
permit applicants.” (Emphasis added by Consultants to better illustrate the
concerns of stakeholders).
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Some of the contractors/builders who were interviewed during this project
actually served on committees and provided input during this 2003 time frame.
According to those who were involved, there was much discussion of ensuring
the full recovery of cost for construction-related permits, but not much
discussion of the construction use tax.

January to April 2009. Actual Audit Letters for Very Large Projects
Several large projects were selected for audit and letters were sent regarding
underpayments. Letters were sent to, among others, 29" Street, Broadway
Brownstones, and mixed use projects on Canyon Street. These projects were
selected “based on review of the final job cost billings and related permits for
work completed . . .” The letter offered: “In lieu of proceeding with a detailed
use tax audit the city offers to waive the penalty and interest associated with
the underpayment, and accept $xx,xxx.xx (an exact amount) as full payment in
order to finalize this matter.” The letter also offers, as an alternative, a
complete audit. “Should you disagree with this estimated valuation and
settlement offer, the City will arrange for a comprehensive audit of the project in
order to determine the exact amount of any potential underpayment.”
Recipients of this letter were confused by the fact that an exact amount was
stated, but then in lieu of voluntary compliance, an audit would be done to
determine another exact amount. Some were uncertain regarding the source of
the initial exact amount. Some letter recipients did arrange to pay the estimated
amount of reassessed construction use tax. One participant claimed to have
been told that, should he request an audit, he would have to pay for said audit.
We believe this was a misunderstanding, but it added to the confusion about
what these letters actually meant.

February 17, 2009. Increase in Per-Square-Foot Costs in the ICC Lookup
Table

During a City Council study session, the City provided a revised valuation table,
which increased the per square foot costs upon which the building permit fees
and construction use tax calculations are based. The City’s version of the
lookup table and the ICC’s instructions for its use are included in Appendix A.
This revised valuation table increased the amount of use tax due in the future,
but “ . . .it did not remedy the situation where under-collected use taxes had
been identified as owed to the city from past projects.”. Note that, commencing
in January 2010, the City will use the higher of stated valuation or lookup-table
valuation.

March 11, 2009. Notice of Fee Changes

This Notice of Fee Changes was sent to permit applicants. It announced that
square foot construction valuation would be adjusted to a national standard,
that permit fees would be decreased, and that valuation for alterations, repairs,
remodels, and tenant remodels would be based on square footage. This
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change impacted permits currently in review but not paid in full by March 18,
2009. This change would affect “sales and use tax that is collected at the time
of permit issuance.”

This is significant because audit letters that went out on April 2 and the August
voluntary compliance letters were thought by some recipients to be associated
with this notice of fee changes. In fact the two issues were separate. Some
builders/contractors ignored the August letters thinking that they contained
more information about routine fee changes.

April 28, 2009. A Recipient of One of the April 2 Letters Meets With City
Staff to Voice His Concerns

One contractor contacted the Building Department regarding his concerns that
City Building and Sales Tax staff were “not on the same page.” His specific
concerns included the following:

1. Whether 29" Street was a trigger for these audits? Staff put this project
on a fast track in order to get it open. Two-million-dollar projects were
permitted with $200,000 valuations, just to get them through the system.
To this contractor, it felt that all other projects were being questioned
because of the major underpayments associated with 29" Street.

2. Whether this indicated a change in audit practice? It seemed to him that
the rules had changed without any communications about that change.

3. Permit specialists gave no warning of this change in policy and practice.
They said nothing about reconciliations or increased audits.

4. This is the worst economy in at least 25 years, and it was bad timing to
ask for increased tax payments when we were already experiencing
financial distress.

5. Why were we singled out for this audit?

6. The definition of valuation is unclear and flawed.

7. There was a reference to a heretofore-unknown “Form 15” (the use tax
reconciliation form). Is it new? Where did it come from? How were we
supposed to know about it?

8. In the past, when P&DS made policy changes, they sometimes provided
an amnesty period to give people time to adjust. Why wasn’t there such
an amnesty on this reconciliation?

9. In spite of these concerns, this stakeholder worked with the property
owner and the City on a plan to pay the additional construction use
taxes, but he wondered what would come next. Communications with
the City were sporadic and largely came as responses to stakeholder
concerns. No pro-active overall communications took place.
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April-August 20, 2009. Informal Communications Between Those Who
Received the April letters and the City

During this time, many informal—and sometimes intensely emotional--
communications were exchanged among the various stakeholders and City
management and staff via emails and phone calls. Stakeholders received
individual responses, but there was no formal, generalized response to
stakeholders as a whole during this time.

August 20, 2009. The Council Weekly Information Packet. (WIP).

The City Manager, the Finance Director, and the Executive Director of Public
Works communicated a plan to reassess and collect underpaid use taxes on
completed construction projects. The memo stated that the up-front collection
(at permit time) of use taxes was just an estimate, and that it appeared that
these estimates were far below what was actually owed on the purchase of
construction materials. “During the normal course of tax audits, a trend was
observed. Construction use tax seemed to be consistently under collected at
the time that it was calculated and paid.... Audits of tenant finish and remodel
construction projects revealed differences between the permit valuation and the
actual final construction billing ranging from 83% to 757%. The average
difference was 389%.” It should be noted here that there was an implication
that projects had been “audited;” however, the following sections illustrate the
fact that these were not, at this stage, detailed audits. Final billings received
from building permit records seemed to indicate that the original valuations
were understated and Finance simply stressed that reconciliations needed to
be prepared to ensure that this potential problem was addressed directly.

August 25, 2009. 300 Letters Are Sent Requesting “Voluntary
Compliance.”

Three hundred letters went out as described in the WIP. Some recipients
ignored the letters (see references under March 11, Notice of Fee Changes).
Some saw them as a threat preceding an actual audit. Some saw this as
‘extortion” or a “massive screw-up.” Several recipients banded together and
hired lawyers. Thus, what had been a problem among a small number of
audited firms became a headline-generating issue. Two additional rounds of
letters were scheduled to go out to another 700 people, but were not sent. The
letters indicated that there was a difference between original valuation and final
billings, as determined from building permit information. Stakeholders could
prepare detailed reconciliations, or voluntarily pay the difference between
original valuations and final billings.
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September 28, 2009. City Manager Decides to “Re-examine City’s
Demand That Nearly 1,000 Contractors Owe Millions in Back Taxes.”
This is reported in the Daily Camera.

October 6, 2009. City Council Meeting Citizen Participation.

About 50 persons signed up to speak on this topic. City Council members
seemed somewhat confused about whether the issue had ever been discussed
with them, in spite of the August 20™ WIP and despite phone calls placed by
the Finance Director. The potential impact of the voluntary compliance letters
was not apparent to City staff or Council members.

October 22, 2009. Staff Meeting With Anita White and a Decision to
Contract.

By this time, there had been several news articles in the Daily Camera, the
Boulder County Business Report, and the Journal of Light Construction. The
City decides to contract with Anita White and Steve Fisher to conduct the
review of construction use tax policies, practices, and processes.

October 28 — November 20, 2009. Consultants Hold Four Meetings With
Stakeholders.

The first such meeting was with the official stakeholder liaison group that
counsels the Public Works department on building and land use issues. Three
subsequent meetings were open to the public. The large majority of attendees
were those receiving the 300 August 25th “voluntary compliance” letters.
However, several contractors who had not received letters, and at least one
non-contractor, attended. A few homeowners who had served as their own
contractors, along with architects and others who had received letters, also
attended. Considerable input was received. The discussion was unstructured
and lively. The notes from these meetings were circulated via email to all who
wished to participate. The issues raised at these meetings were many. The
major themes of the stakeholder issues are summarized in the next section.
Notes from stakeholder meetings, as provided to attendees who gave their
email addresses, are contained in Appendix B.
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MAJOR THEMES OF STAKEHOLDER CONCERNS AND ISSUES

Predictability of Project Costs

Some of the contractors/builders who spoke to the Consultants during this
project had served on committees that provided input during the 2003 studies
that preceded the change to a per-square-foot valuation based on the ICC
lookup table. As stated above, there was much discussion of ensuring the full
recovery of cost for construction-related permits, but not much discussion of
impacts of the change on the construction use tax. Among the most
frequently heard objections to re-evaluating the use tax after building
permit issuance is unpredictability. Predictability is important to the
relationships among the general contractor, subcontractors, and property
owners. No one likes surprise costs. It is also important to financiers. At the
time of final inspection and issuance of Certificate of Occupancy, the
construction loan typically is repaid from the proceeds of a mortgage loan. All
parties assume all fee and tax payments are final at this time. Real estate
attorneys who attended the stakeholder sessions were adamant that, in the
past, all fees and taxes had been considered paid once the certificate of
occupancy was issued.

Multiple Methods of Valuation

The whole notion of valuation is confusing to many. There are three methods
of computation of project valuation and calculation of use tax. First, an
applicant may either state the contract’s value then apply the appropriate use
tax rate to 50% of that value. Second, the applicant may apply the per-square-
foot value from the lookup table to the project’s square footage and apply the
tax rate to 50% of this value, or third, the permit applicant may sum all itemized
construction materials receipts and pay monthly. The major problem with the
first method is that contract amounts change due to change orders. Also, some
jobs are done without a contract. The problem with the second approach is that
it is based on a national average, and specific projects vary widely. For
example (from another city) an inspector had inspected a house with flooring of
sheet vinyl and one with gold-flecked Italian marble in the same week. But both
structures had used the same per-square-foot value from the table. The
problem with the third approach is that itemized receipts are difficult to track.
Most materials are apparently being purchased by subcontractors. These are
craftsmen, often sole practitioners or small companies, without formal
accounting systems.

Taxes May Have Been Overpaid

Another major problem is that taxes may have been over-paid. Many
contractors state that 50% over-estimates the cost of materials, particularly on
labor-intensive jobs. Many retailers do not honor the Boulder building permit
and collect sales taxes at point of sale. There are relatively few building
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materials retailers in Boulder. Many subcontractors, particularly in the few
hectic weeks prior to project completion, do not retain receipts. Finally, to re-
assemble records and to get affidavits of cost from subcontractors up to five
years (assuming two years from project start to certificate of occupancy plus
the three year audit window) in arrears is nearly impossible.

General Contractor as Tax Collector

Though City Tax Regulation 13 deems the contractor to be the consumer of
construction materials, the final burden of cost is on the property owner. The
final enforcement option, a property lien, is placed on the owner. This puts
contractors and owners in adversarial positions. Many contracts are cost-plus,
and the use tax can be a significant item of cost. Often, the person to pull the
permit is the architect or the property owner. The contractor may not be
involved in the valuation estimate. Planning and Development Services staff
may have reduced the valuations from those estimated by the permit applicant.
This may be a cause of underpayment.

Construction Use Tax Is Significantly Different from the Sales Tax

Note that the issues discussed here, rarely, if ever, apply to an ordinary retailer
of taxable goods, or to auto use tax. Most retailers have sophisticated
computer systems that record taxes on the spot, and retain records in auditable
form. The cost of an auto is recorded at the point of sale, and that transaction
is complete. It is only in this area of construction use tax that there are multiple
methods of computation, multiple parties involved, multiple transactions, a
lengthy time interval between the first transaction and the last, a major after-
the-fact record keeping burden, and conflict regarding who is ultimately
responsible for payment. It is a City employee that collects the building permit
fees and the use tax and issues the certificate of occupancy (CO), not a
retailer. Finally, there is language in the Code that indicates that the final
inspection cannot be scheduled until all fees and taxes are paid. Contractors
view the CO as a demonstration of full payment of obligations to the City.
Contractors interpreted the August voluntary compliance letters as an indication
that building inspectors and auditors were in conflict.

Significant Time Passed Between the April Letters and the August Letters
With No Formal Communications Between the City and Stakeholders.
There appears to have been no formal communication between the City and
stakeholders between the issuance of the April audit letters and the August
voluntary compliance letters. The construction community was concerned that
there would be more letters like those issued in April. Most contractors
assumed there would be further formal communication with the City, but
nothing happened until the “voluntary compliance” letters were received in
August. The information provided to City Council in the August 20" WIP
indicated that audits had identified significant underpayment of the construction
use tax. In fact, there appeared to have been few actual audits completed.
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Further, news articles following the letters were not accurate, making it appear
that builders/contractors had withheld collected use taxes, had miscalculated
taxes, or had otherwise behaved inappropriately. The construction community
felt that they had been portrayed as “tax cheats.”

Potential Errors in the Construction Tax Assessments and in the
Reconciliation Form

Those who received the August voluntary compliance letters had many
questions. Some of their questions addressed the Reconciliation Form and
some addressed the estimates of underpayment reported to City Council. Their
questions included:

1. Since the projects being reviewed may go back as far as five years, what
tax percentage should be used (e.g., what tax rate is appropriate for a
project that began five years ago, if they prepare a reconciliation in 2009
and there has been a change in the tax rate during that time)?

2. How does the reconciliation form acknowledge those sales taxes paid at
point-of-sale by the subcontractors and other members of the
construction team? There appears to be no way to include these credits
to the use tax on the current reconciliation form.

3. How would County use taxes be considered in the reconciliations and
how were they addressed in estimates provided to City Council ?

4. How can we prove that materials really constitute less than 50% of many
projects?

5. How are use taxes collected for projects that do not require a building
permit?

6. Who is responsible for underpayment of use taxes if the Building staff
reduces the valuation amount of the project during the application
process?

7. If I ask someone from Building whether | owe anything else, and they say
| do not, can I trust that opinion?

8. If there is a change in contractor, who will be assessed any additional use
tax at the end of the project?

How W/ill the City Handle Those Situations Where a Contractor/Builder
Has Already Arranged Payments Under the Voluntary Compliance
Approach?

Some contractors/builders have made arrangements to pay--or have the
property owners pay--amounts identified in the audit letters. Now that they
understand the situation, these contractors/builders would like to discuss
whether they should have agreed to make these payments.
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Planning and Development Services and Finance Appeared to Have Had
Different Views of the Issues

Stakeholders who had contacted both Planning and Development Services
and Finance received somewhat different responses to some issues. This led
them to believe that these two parts of the City had not been talking to each
other.

The Code is Difficult to Read and Does Not Appear Consistent

The Code sections related to use tax appear difficult and inconsistent to the
stakeholders interviewed. This impression is aggravated by the fact that most
builders/contractors are familiar with the building code, but not with the tax
code.

In summary, Contractors and Builders said they have no problem paying what
is truly owed, but they actually thought they had been paying appropriately.
They also question whether anyone really knows what is owed. Further, they
would like to find the simplest way to pay, reducing the variability and
unpredictability of use tax charges. This means they would prefer no audits or
reconciliations, but they are willing to comply in the future, if that is necessary.
They would like the City to improve or eliminate the reconciliation and audit
processes. They want to understand the accounting issues on the front end so
that they can appropriately complete reconciliations, if necessary, and respond
to audits on the back end, Some said they would prefer to pay sales taxes at
the point of sale. rather than contend with the use tax issues after project
completion.
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CONSISTENCY WITH CODE REQUIREMENTS

The stakeholders had questions about the current BRC and Tax Regulations
and whether the implementation of the reconciliation process was in
compliance with the BRC and Tax Regulations. The specific areas of concern
to the stakeholders included:

1. Requiring reconciliations of actual project expenditures for construction
materials to those originally used to estimate construction use tax

2. Allowing up to three years after project completion for the
reconciliations

3. Determining whether construction materials costs are actually 50% of
project costs)

4. Requiring audits of actual project expenditures

5. Requiring general contractors to be the collectors of the use tax

The Consultants do not present themselves as attorneys; however, they have
reviewed the Boulder Revised Code (BRC) and Tax Regulation 13 (TR 13)--the
regulation pertaining to construction use tax. This review was to assess
whether the issues of concern to the stakeholders were addressed in the BRC
and/or TR 13.

Current policy requires a reconciliation of actual materials expenditures
to those estimated at permit issuance

If an estimated tax is paid at permit issuance, then materials should be exempt
from sales tax at point-of-sale. The BRC 3-2-7 (B) (3) indicates that
construction materials are exempt from sales taxes if a “contractor has prepaid
the tax directly to the city on the estimated or actual basis, calculated as a
percentage of the construction valuation at the time the building permit is
issued.” According to current practice, the valuation-based payment is an
estimate and would not be “actual.” BRC 3-2-18 (b) states, “Contractors who
have prepaid an estimate of taxes on construction projects...shall, upon
completion of each such project, report the actual costs of tangible personal
property and taxable services used therein.” There is no form, format, or
method identified for reporting these actual costs in the BRC. However, Tax
Regulation 13 references “Form 157, which is the Reconciliation Form designed
and proposed for newly re-implemented reconciliation process as of August 20,
2009.

Current policy allows up to three years after project completion for the
reconciliations

The BRC 3-2-18(c) indicates that “every taxpayer or other person liable to the
city for sales or use tax under this title shall keep and preserve for a period of
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three years such books, accounts, and records, including without limitation,
original sales and purchase records, as may be necessary to determine the
amount of tax that the taxpayer is liable to pay or collect.” It is not clear when
the three-year period begins; however, it is clear that the City’s policy has
always been to allow for up to three years for the reconciliations.

Do construction material costs actually constitute approximately 50% of
project costs?

Title 3 of the BRC does not address the 50% factor. However, according to TR
13, for any contract of $50,000 or more, the 50% factor is utilized. TR 13 also
states that Form 15 is used to determine the actual use tax after project
completion.

City code authorizes audits of actual project expenditures

BRC 3-2-14 (a-f) implies that there is the possibility of an audit, given that
books must remain open for three years and must be open to examination.
However, there are few specific references to audits, except under BRC 3-2-19,
which relates to a coordinated audit if a taxpayer holds sales tax licenses in at
least four other Colorado jurisdictions. According to TR 13, after paying all use
tax due using Form 15, a contractor may request an audit.

Requiring general contractors to be the collectors of the use tax

BRC 3-2-14 (a) (2) indicates that “payment (is made) by either the owner,
lessee, or general contractor or separately by a subcontractor electing to do so
at the time a building or right of way permit is issued, on the estimated
percentage basis, based on a percentage of the total valuation of the
construction contract...” This seems to indicate that the general contractor is
not the only collector and payer of use tax. TR 13, however, states that the
contractor is deemed to be the consumer of materials.

In conclusion, between the BRC and TR 13 most of the issues of concern are
addressed in some form. However, to the lay reader the policies are
sometimes vague, confusing, or inappropriate. Contractors rely on using
longstanding practices and readily available City information sources such as
Planning and Development Services staff and City websites. It was the City’s
longstanding practice to not require reconciliation. It continues to be the City’s
longstanding practice to precede major policy changes with considerable public
process.
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CURRENT PRACTICES AND BEST MANAGEMENT PRACTICES

The Consultants determined that it would be helpful to compare two areas of
the City’s revised practices to any published best practices.

In the governmental setting, best practices include those that:

= Are widely accepted as standards by knowledgeable professionals
= Are proven to be efficient and effective in most organizations, and
= Reflect ‘state of the art’ thinking.

Financial and Revenue Management Practices

There are many published best practices for governmental budgeting and
accounting. Among the practices recommended is that each revenue source
be audited periodically. Every current revenue source should be studied
carefully to determine who pays the revenue, how much revenue is coming in,
when the revenue source was last audited, and whether the recent revenues
have been achieving the results anticipated by finance professionals. Thus,
Finance staff were correct in examining potential under-recovery of construction
use taxes. In Appendix D, the Consultants have included sections from training
sessions provided to governmental finance staff that illustrate that auditing
revenue sources is a good practice. In addition, a Government Finance
Officers Association (GFOA) on-line publication details the first step in
assessing fiscal first aid—audit revenues.

However, other best revenue management best practices, such as keeping
stakeholders informed, involving stakeholders in the analysis of potential under-
recovery, and assessing the financial impact on payers, were not utilized. It is
clear that the Finance staff did not expect such a negative response to their
enforcement of the reconciliation process already stated in the BRC/Tax
Regulations.
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Customer Service Practices
Customer service communications include:

= Timely communications about new processes, regulations, and
technology.

» Project-specific communications with individual stakeholders--in this
case that would be the builders, contractors, architects, and
homeowners who received letters about the construction use potential
underpayments in August, as well as those who are still expecting such
letters

In both cases, there were inconsistencies with the usual approach the City
takes in dealing with stakeholders. Customers of the Planning and
Development Services Department have come to expect input into policy
changes on the front end and clear information about these changes on the
back end. In this case, the only public information preceding the August 25th
underpayment letters was contained in the August 20th WIP. The only public
discussion was at the October 6th Council meeting.

The City’s websites were not promptly and clearly updated to comply with the
WIP and with the letters, requiring reconciliations. Further, Building Division
staff and the Finance staff were not consistent in their understanding of the
issues and associated communications regarding the reconciliation process
and potential underpayment of the construction use tax.

Thus, in general, although the Finance staff were conscientious in their
approach to analyzing the City’s revenue sources, they did not conform to best
practices in customer services related to fiscal issues, as illustrated in Appendix
D. Communications about the new processes were not timely in that the letters
implementing the new processes came to the customers before any
discussions with stakeholders took place. In addition, project-specific
discussions were largely informal and unsatisfactory, in the eyes of the
stakeholders.
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COMPARATIVE PRACTICES

Based upon the questions voiced about consistency between the BRC/TR 13
treatments of specific issues, the Consultants also compared those issues with
the codes of other jurisdictions. It is important to note that, due to the short
time frame for this project, we did not specifically interview other jurisdictions in
detail and that the Consultants are not attorneys. We do not, therefore, provide
legal opinions, but do attempt to compare the information in other jurisdictions’
codes and websites regarding a set of specific issues. We also cannot
guarantee that each jurisdiction follows the code or the practices explained on
its website.

Requiring reconciliations of actual project expenditures for construction
materials to those originally used to estimate construction use tax.
Allowing up to three years after project completion for reconciliation.

Any jurisdiction that uses an estimated construction use tax at the beginning of
a project also officially requires a reconciliation at the end of that project. In
some cases, jurisdictions seem to anticipate having to refund from the original
estimate. For example, Aurora’s code states that anyone who has paid an
estimate based on the 50% rate can provide evidence of overpayment within
one year of the issuance of a certificate of occupancy or final inspection.
Lakewood clearly states that original use tax payments are “deposits” and if a
taxpayer elects to use an estimate, then that taxpayer need not file periodic tax
returns. If the Finance Director should note, within three years of the Certificate
of Occupancy or the date of the final inspection, that actual materials costs
exceeded the deposit, then additional tax is due within 30 days.

Similarly, Golden also refers to the initial use tax payment as a “deposit.” The
taxpayer is expected to calculate the final costs of construction materials and
remit any outstanding balance within 180 days of the issuance of the certificate
of occupancy. Westminster refers to “estimated prepayments” and states “use
tax on the actual cost of materials may be subsequently determined through
audit.” Westminster mails a “Construction Project Cost Report” to the general
contractor when a building permit is issued. The reconciliation is due within 30
days of the issuance of a Certificate of Occupancy.

Centennial’s ordinance states that the estimated use tax is paid based on the
project’s valuation and that the actual cost of materials may be subsequently
determined through audit. Reconciliations are required, since Centennial states
that no overpayment will be refunded unless a claim is filed and submitted
within one year of use or consumption. In Lakewood, upon issuance of the
certificate of occupancy, the general contractor receives a reminder to reconcile
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the use tax deposit for the project and that the City may audit up to three years
from the date of certificate of occupancy.

Most jurisdictions identify reconciliation processes in their code, tax guides, or
websites. However, much like the City, many of them do not enforce the
reconciliation process. Thus, many stakeholders who have worked in other
jurisdictions stated that they had rarely prepared reconciliations.

Accuracy of the 50% factor for construction materials

The majority of local jurisdictions utilize the 50% rate for estimating construction
material costs. Greenwood Village uses 60%, but also ignores the first $3,500
in construction materials. Wheat Ridge also uses the 60% estimate. EIl Paso
County estimates the value of materials at 40%.

Requiring audits of actual project expenditures

Colorado jurisdictions have various methods for auditing. In the current
economic setting, many jurisdictions do not have the staff to perform as many
audits as they might wish; however, all reserve the right to audit. Many
jurisdictions indicate that use tax audits simply form a part of their audit work
plan and are chosen on some statistical basis. We were unable to obtain
information from the comparative jurisdictions about percentage of use tax
under- or over-payments.

Requiring general contractors to be the collectors of the use tax

Many codes refer to the general contractor as the collector of use tax.
Lakewood’s website states that the property owner is ultimately responsible for
any use tax liability, even though the general contractor usually pays the use
tax deposit. Westminster states that payment of the building use tax is the
responsibility of the general contractor. Denver also considers the contractor to
be the consumer of construction materials.

24



SUMMARY OF FINDINGS

The complexity of the use tax and its implementation, as well as the lack of full
communications about the issues, has led to significant misunderstanding of
the issues. The Consultants are still attempting to fully grasp the issues from
both the stakeholders’ view and from the City’s view. Therefore, a
summarization of the findings is necessary to allow the reader an appropriate
basis for review of the recommendations.

1.The City’s practices related to construction use tax reconciliation and
audit do not vary significantly from those of other Colorado
jurisdictions; that is, most others do require reconciliations and audits,
utilize the 50% rate for construction materials, and utilize some form of
the valuation table.

2. However, many of the jurisdictions have told the Consultants
informally that they do not have the staff to review reconciliations.
Therefore, like the City, they have often not emphasized the
reconciliation, but have offered it as a means for contractors to
illustrate overpayment of the construction use tax.

3.Thus, for many of the City’s contractors, the reconciliation appears to
be a new practice, one not in use in other jurisdictions.

4. The City’s determination to examine previous payments of the
construction use tax is appropriate under best practices for municipal
finance departments.

5.The Boulder Revised Code (BRC) is complex and not well understood
by builders and contractors. They usually focus on the Building Code
and not on the Tax Code, where the construction use tax is addressed
in detail.

6.In the past, the City has not enforced the use of reconciliation to
closeout construction projects; however, the BRC/Tax Regulation 13
(TR 13) address such a process.

7.1n the past, very few construction projects were audited each year and
the commonly audited projects were quite large. Thus, the audit
process only impacted the largest builders and contractors. This
seems also to be true for many of the other Colorado jurisdictions.

8.Because reconciliations have not been required and audits of smaller
projects have been very infrequent, stakeholders were led to believe
that their original construction use tax estimates were really all that
they owed.

9.Further, BRC/TR 13 indicate that a final inspection, resulting in the
Certificate of Occupancy, cannot be scheduled until all fees and taxes
have been paid. The receipt of a Certificate of Occupancy seemed to
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confirm that no additional taxes were owed. Permit technicians also
confirmed this.

10.When the August underpayment letters went to more than 300
builders, contractors, homeowners, and architects, these stakeholders
were unprepared for the potential workload and possible financial
impacts which these letters implied. They had to reconcile projects for
which they might not have full financial records and they might owe
additional taxes.

11.The City seemed to offer two other options: pay the estimated
increased amount or prepare for audit.

12.The City’s Planning and Development Services staff, who are the first
contact for the calculation of the construction use tax, were not fully
aware of the potential impacts of the decision to enforce
reconciliation. Thus, they may not have provided timely and accurate
information.

13.Consequently, stakeholders may have heard different stories
depending upon whether they addressed their questions to Planning
and Development staff or to Finance staff.

14.Although the Finance Department staff exercised due diligence in
reviewing for potential underpayment of the construction use tax, they
did not practice the best customer service; stakeholders had not been
involved in the analysis of the problem. No formal communications
went to the stakeholders between April and the August 25th letters.

15.The policies and procedures in the BRC/TR 13 regarding the need for
reconciliation of the use taxes did not change, but requiring the
reconciliation constituted a change in practice.

16.The City generally has a very inclusive public process. The lack of
communication about this change in practice was a divergence from
that usual inclusive process.

17.At a time of economic distress, the potential for significantly increased
taxes on already completed projects led to a difficult situation for the
impacted stakeholders. They were faced with tracking down their
original property owners to ask for additional taxes, if they could not
complete the reconciliations and illustrate appropriate payment of the
use tax.

18.The issues have been difficult to analyze and assess because each
stakeholder (including City staff) has a different view of the issues,
varying understanding of the historical context, and different
experience regarding the construction use tax.

19. Any recommendations, to be practical, must address the concerns of
all stakeholders. This is made even more difficult because some of
the recommendations for making the process more understandable
will be difficult to implement because of the City’s current computer
systems. Due to the short timeframe for this project, the Consultants
did not have the time for detailed review of these systems.
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Update on Construction Use Tax Practices
City of Boulder, Colorado
December 7, 2009

20.The recommendations must be based upon the City’s proposed
approach to the construction use tax. The City will have to involve
stakeholders in review of the possible alternative approaches to avoid
further anger and misunderstanding. The following recommendations
focus on the alternative and recommendations, which support the
selected alternatives.
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RECOMMENDATIONS

One Basic Finding and Several Associated Recommendations

The detailed report contains more detailed findings. The one basic finding that
is important to the determination of practical recommendations relates to the
three basic alternatives for assessing and collecting construction use taxes.
The advantages and disadvantages of each alternative are discussed below.

Consider the Three Basic Alternatives for Assessing and Collecting Use
Taxes on Construction Materials and Consider Which Method Best
Addresses the Goals and Concerns of the City and its External
Stakeholders

There are three basic alternatives to approaching the construction use tax
issue:

= Continue with the valuation approach and utilize the reconciliation
process.

= Utilize an approach like that in Denver of encouraging contractors and
their subcontractors to pay sales taxes at the point of sale.

* Increase valuations or percentage used to estimate construction material
costs, with the goal of eliminating reconciliations.

Each of these methods has advantages and disadvantages, as the following
narrative and charts illustrate:

Continue with the valuation approach and utilize the reconciliation
process

This approach includes using the valuation table and provides for a
reconciliation process, as directed in the current BRC and Tax Regulations.
The advantages of this system are that the BRC and Tax Regulations are in
place and that the stakeholders have had a long time to consider this option
and what it will mean to them. In addition, this is an approach in use in many
other Colorado jurisdictions, even if they do not strictly enforce the
reconciliation process. The disadvantages include the time necessary for
record-keeping on the part of stakeholders and the possibility that the City will
be faced with more activity reviewing reconciliations and monitoring refunds
and additional payments.

28



Advantages

Disadvantages

No need to make major changes to BRC and
Tax Regulations.

Requires stakeholders to keep records and to
spend more time on accounting, as well as

requiring that subcontractors maintain better
records.

Similar to approaches in other jurisdictions, so
should be understood by most contractors.

Requires that City staff spend time on
reviewing reconciliations and may require the
time to process and maintain records on
refunds and additional payments.

Due to all of the recent discussion,
stakeholders are now familiar with the basics
of this approach.

Does not provide the predictability contractors
desire.

Utilize an approach like that in Denver of encouraging contractors and
their subcontractors to pay sales taxes at the point of sale

This will be difficult in Boulder because there are few vendors selling
construction materials now. It is a preferred method among the contractors,
because they are assuming they would not need to do reconciliations.
However, it would seem there would be a need to ensure that sales tax had
been paid and that would still require record-keeping, and at least some
reconciliation for each project. Thus, there would still be similar requirements
for record keeping and dealing with unanticipated problems during a fairly major
change in practice.

Advantages Disadvantages

Could require major changes to the BRC and
Tax Regulations as well as discussions about
processes and how to deal with unanticipated
impacts of changes in practice.

May reduce some of the record-keeping for
contractors and subcontractors.

Might eventually lead to bringing some
vendors back into the City.

Still may not provide the predictability that
contractors desire.

Less of a burden on City staff than the full
reconciliation approach.

Still may require some additional accounting
support from City staff.

Increase valuations or percentage used to estimate construction material
costs, with the goal of eliminating reconciliations

Under this scenario, which is apparent in the codes of other jurisdictions
(although it is not discussed), contractors pay more upfront, but are not faced
with the hassles of a lot of extra record keeping. Reconciliations would only be
required when a contractor felt he/she was owed a refund. In fact, this is much
like the approach Boulder has taken in the past, when reconciliations were not
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required for all projects, even though the BRC and Tax Regulations suggested
that they were required.

Advantages Disadvantages
Record keeping would still be required, if Would require slight changes to aspects of the
contractors felt the amount charged for BRC/TR 13 that relate to reconciliations.

materials was excessive.

City would not spend time on reconciliations City staff would still have to perform periodic
and would use the occasional audit to reviews to ensure approach remains effective.
determine whether the valuations and rate for
construction materials were bringing in the
expected revenues.

Constitutes a more familiar approach—much City staff might experience an increase in the
like Boulder has done things in the pas—and requests for refunds.

provides the predictability that contractors
desire.

Based upon the alternative chosen, each of the other recommendations could
be considered. The Consultants feel that the most practical and efficient
approach would be to increase the valuation and/or the percentage assigned to
construction materials. Because there is little published information available
regarding the current use taxes and whether they have been over- or under-
paid, the financial results of making any changes in practice are difficult to
predict. We strongly suggest that the City involve stakeholders in further
discussions before selecting any specific alternative. The Consultants have
attempted to provide general recommendations that will support each use tax
alternative. It is also important to note that some recommendations may be
difficult to implement, given the City’s current computer systems and available
software.

Clarify Construction Use Tax Policies and Practices, Involving
Stakeholders From the Beginning

Clarify policies and practices, make the BRC and Tax Regulations consistent
with these policies, make instructional materials available, and train all involved
City staff. Involve stakeholders from beginning to end.

1. Involve stakeholders in a discussion of the problems that led the Finance
Department to believe that there was significant underpayment of
construction use taxes. Have the Finance Department explain and illustrate
their calculations related to this underpayment.

2. Ensure that City Finance staff understand why stakeholders believe that
there may also have been significant over-collections of construction use
taxes.

3. Work with the stakeholders to redesign the reconciliation form to ensure
that it addresses the issues they have identified. It should include the ability
to give credit for taxes already paid by subcontractors, for example.
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4. Work with interested stakeholders to determine whether the 50% estimate
for materials is reasonable for all projects, or is only appropriate for high-
end residential remodels and commercial projects.

5. Would using the 60% rate allow most projects to avoid the reconciliation
process? Is it more important to avoid the reconciliation process and have
minimal auditing, or would stakeholders prefer to us a smaller rate and do
the reconciliations?

Based upon the approach finally selected, some methods for improving the use
of that approach include:

Further Clarify the Reconciliation Process, Based Upon Stakeholder
Input, if That Approach is Selected

1.Review the proposed methods for reconciliation. Consider how County
taxes and appropriate tax rates would be handled during any reconciliation
process.

2.Consider an approach like that used in Westminster, which divides
residential projects into three levels based on use of construction materials.

3.Discuss how use tax calculations will be developed for non-permitted
projects.

4.Consider the use of a temporary certificate of occupancy (CO). The CO
would become final only upon the acceptance of a final reconciliation of the
construction use tax paid.

5.Consider using the contractor’s valuation for tenant finishes. The valuation
table may not work well for these.

6.Emphasize the fact that the preliminary payment at permit time is a deposit
or estimate, which is expected to be reconciled (assuming this is the
approach which the City ultimately selects).

7.Make the accounting and documentation requirements clear to all who will
be paying use taxes so that they are not faced with finding receipts up to
five years later. For example, many contractors file materials invoices by
vendor, not by project. Also, many subcontractor invoices are for time and
materials in one lump sum. In the future, contractors may file invoices by
project, and require subcontractors to submit time and materials separately.

8.Consider changing the references in Tax Regulation 13 and the BRC to
acknowledge that property owners are ultimately responsible for the use
taxes, even if the contractors collect them.

9.Require that the reconciliation be done no later than 180 days after the
completion of a project. The reconciliation would be done by the contractor
or the permit applicant if no contractor is involved.

Develop and Publicize Appeal Processes for All Approaches
Ensure that involved stakeholders understand their appeal processes.
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Implement Staff and Stakeholder Training for Selected
Approach
1. Ensure that the employees of the City’s Finance Department and Planning
and Development Services understand their roles in this process.
2. Develop instructional materials and customer seminars that explain the use
tax and its implementation, no matter which approach is selected.

Update the BRC and the City’s Website and Other Documents
1. Update the Code and the City’s websites to accurately display all changes
to policy, practice, and process, no matter which approach is selected.
2. Regularly solicit questions from those who pay construction use taxes and
provide prompt responses on the website.
3. Ensure that all associated documents (e.g., completion letters, certificates
of occupancy, etc.) are compliant with and support the chosen alternative.
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NOTICE OF 2010 FEE CHANGES

On January 4, 2010, the following changes will take effect:

Building Permit Fees & Construction Use Taxes

Valuation will be determined by the City of Boulder Valuation Table and the estimated
project valuation provided by the applicant at time of permit application. The higher of the
two valuations will be used to calculate the building permit fees and construction
use tax.

The square foot construction costs in the City of Boulder Valuation Table will be updated
with the July-August 2009 cost data as published by the International Code Council.*

*This change may also affect the construction use tax that is collected at the time of
permit issuance.

Development Excise Taxes and Impact Fees

Capital facility impact fees will be collected for capital improvements to serve new
development:
o0 Residential development will be charged fire, police, human services, library,
municipal facilities and parks and recreation impact fees based on unit size.
o0 Residential additions will be charged on net additional square footage.
o Non-residential development will be charged fire, police and municipal facilities impact
fees based on square footage by type of use.
o Redevelopment will be charged for net new square footage and a change of use.

Development Excise Tax will continue to be collected for park land acquisition (residential
development) and transportation (residential and non-residential development).

Education Excise Tax will no longer be collected on residential development.

Compatible Development

Building Permit Plan Check Fees will be fifty percent of the building permit fee for single
family residential development that is in the RR-1, RR-2, RE, RL-1, RMX-1; and detached
single family in RL-2 on lots larger than 8,000 square feet, and that are not within the
boundaries of a planned development, planned residential development, planned unit
development, or an approved site review; or shown on appendix H of Title 9, Land Use
Code.



The International Code Council Building Valuation Data was used to establish the valuation rates for each building use and

CITY OF BOULDER

Planning and Development Services

1739 Broadway, Third Floor i P.O. Box 791, Boulder, CO 80306-0791

phone 303-441-1880 i fax 303-441-3241 i web boulderplandevelop.net

Construction Permit Square Foot Valuation Rates
in effect as of 6/26/2009

construction type. The rates are for new construction. All other are a percentage of the new rate (except unfinished basement) as
shown. These rates are subject to annual change.

Scope

Addition
Alteration

Core and Shell
New

Remodel

Repair

Tenant Finish
Tenant Remodel
Basement Finish

Unfinished Basement

NonResidential

100%
50%
75%

100%
50%
50%
50%
50%

N/A
N/A

Residential

100%
50%
75%

100%
50%
50%
50%
50%
80%

$15.00 per square foot

Group  Building Use Type of Construction
I-A I-B 1-A 11-B 11-A 111-B [\ V-A V-B

A-1 Assembly 177.62 171.29 166.88 159.10 148.75 143.82 153.43 134.10 128.49
Theater

A-2 Assembly 149.94 145.74 142.04 136.49 128,53 12491 131.71 116.50 112.58
Nightclub

A-2 Assembly 148.94 14474  140.04 135.49 126.53 123.91 130.71 11450 111.58
Restaurant

A-3 Assembly 152.81 146.48 141.07 134.30 122.33 118.97 128.63 108.26 103.65
Library, Museum, Community Hall

A-3 Assembly 180.72 174.39 169.98 162.21 151.82 146.89 156.54 137.18 131.57
Religious

A-4 Assembly 176.62 170.29 164.88 158.10 146.75 142.82 152.43 132.10 127.49
Arena

A-5 Assembly 176.62 170.29 164.88 158.10 146.75 142.82 152.43 132.10 127.49
Amusement/Recreational - Indoor,
Amusement/Recreational - Outdoor

B Business 154.16 148.70 144.00 137.27 125.07 120.41 131.97 109.81 105.37
Financial Institution, Government Uses,
Medical and Dental Clinics,
Office(Administrative, Professional,
Technical), Personal Service, Research &
Development

E Educational 166.52 160.91 156.34 149.52 140.14 132.98 14459 123.34 118.69
Schools/Educational

F-1 Factory and Industrial (moderate hazard) 92.68 88.42 83.70 80.93 72.45 69.29  77.68 59.67 56.50
Manufacturing-Moderate Hazard, Service
Industrial-Moderate Hazard

F-2 Factory and Industrial (low hazard) 91.68 87.42 83.70 79.93 72.45 68.29 76.68 59.67 55.50

Manufacturing-Low Hazard, Service
Industrial-Low Hazard, Public
Works/Utilities, Telecommunications
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Group Building Use Type of Construction
I-A I-B II-A I1-B 1-A 1I-B \% V-A V-B

H-1 High Hazard 86.84 82.58 78.86 75.09 67.79 63.63 71.84 55.02 N.P.
High Hazard (explosive)

H-2 High Hazard 86.84 82.58 78.86 75.09 67.79 63.63 71.84 55.02 50.85
High Hazard (highly flammable)

H-3 High Hazard 86.84 82.58 78.86 75.09 67.79 63.63 71.84 55.02 50.85
High Hazard (flammable)

H-4 High Hazard 86.84 82.58 78.86 75.09 67.79 63.63 71.84 55.02 50.85
High Hazard (corrosive and/or toxic)

H-5 High Hazard 154.16 148.70  144.00 137.27 125.07 120.41 13197 109.81 105.37
High Hazard (semiconductor type
materials)

-1 Institutional 152.30 147.08 143.14 137.34 128.24 12473 138.61 116.09 111.54
Assisted living

1-2 Institutional 256.26 250.80 246.11 239.38 226.55 N.P. 234.08 211.31 N.P.
Hospital

1-3 Institutional 179.18 173.72 169.02 162.30 150.51 N.P. 157.00 135.27 N.P.
Nursing Home

1-3 Institutional 174.99 169.52 164.83 158.10 147.16 14152 152.80 13192 12548
Prison

-4 Institutional 152.30 147.08 143.14 137.34 128.24 12473 138.61 116.09 111.54
Day Care

M Mercantile 111.44 107.24  102.53 97.99 89.62 87.00 93.21 77.59 74.67
Commercial/Retail, Wholesale

R-1 Residential 154.24 149.02 145.08 139.28 129.95 126.44 140.32 117.80 113.25
Boarding House

R-2 Residential 129.33 124.11 120.17 114.37 105.16 101.65 115.53 93.01 88.46
Motel/Hotel/Bed & Breakfast, Multifamily
Dwellings

R-3 Residential N.P. N.P. N.P. N.P. N.P. N.P. N.P. N.P. 82.00
Manufactured/Mobile Home

R-3 Residential 122.11 118.76 11586 112.68 108.62 105.77 110.77 101.74 95.91
Single Family Attached Dwelling, Single
Family Detached Dwelling, Studio,
Townhomes

R-4 Residential 152.30 147.08 143.14 137.34 128.24 12473 138.61 116.09 111.54
Residential Care

S-1 Storage (moderate hazard) 85.84 81.58 76.86 74.09 65.79 62.63 70.84 53.02 49.85
Service Station/Vehicular Repair,
Warehousing-Moderate Hazard

S-2 Storage (low hazard) 84.84 80.58 76.86 73.09 65.79 61.63 69.84 53.02 48.85
Parking Garage, Warehousing-Low Hazard

U Utility (miscellaneous) N.P. N.P. N.P. N.P. N.P. N.P. N.P. 19.09 19.09
Carport - Attached, Carport - Detached,
Deck, Patio Cover, Porch

u Utility (miscellaneous) N.P. N.P. N.P. N.P. N.P. N.P. N.P. 39.23 37.34

Garage - Attached, Garage - Detached,
Shed, Shop, Swimming Pool

N.P. = not permitted
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BUILDING VALUATION DATA

The International Code Council® is pleased to provide the following Building
Valuation Data (BVD) for its members. As indicated in the May 2003 issue of
the Building Safety Journal®, ICC will now publish one data sheet in an effort
to move toward complete consolidation and provide the most efficient set of
information for jurisdictions to use 1CC strongly recommends that alt juris-
dictions and other interested pariies actively evaluate and assess the impact of
the new BVD table before utilizing it in ther cument code enforcement
activities.

The BVD table provides two main functiens. In addition to providing the
“average” construction costs per square foot, the data can be used in deter-
mining permit fees for a jurisdiction as well as calculating the anticipated plan
review fees charged by the ICC plan review service. Permit fee schedules are
addressed in Section 108 2 of the 2003 Infernational Building Code® (IBC®) and
Section 108 3 addresses building permit valuations The permit fees can be
established by using the BVD table and a Permit Fee Multiplier, which is based
on the total construction value within the jurisdiction for the past year The
Square Foot Construction Cost table presents factors that reflect relative value
of one construction classification/occupancy group to another so that more
expensive construction is assessed higher permit fees than less expensive
construction

The resulting BVD table was compiled by ICC using the Marshall Valuation
Service, as published by the Marshall and Swift Publication Company, Los
Angeles, California 1CC has developed these data to aid jurisdictions in deter-
mining permit fees Itis important to note that while this BYD table does deter-
mine an estimated value of a building (i e , gross area x square foot construc-
tion cost), the data are only intended to be used for determining permit fees for
ajurisdiction This data table is not intended %o be used as an estimating guide
because the data only reflect average costs and are not representative of spe-
cific construction.

The degree of precision is sufficient for the intended purpose, which is to
establish permit fees so as to fund code compliance activities. The BVD table
provides jurisdictions with a simplified way for determining the estimated value
of a building that does not rely on the permit applicant to determine the cost of
construction Therefore, the bidding process for a particular job and other
associated factors do not affect the value of a building for determining the per-
mit fee Whether a specific project is bid at a cost above or below the com-
puted value of construction does not affect the permit fee because the cost of
related code enforcement activities is not directly affected by the bid process
and results.

BUILDING VALUATION

The building valuation data in Table 1 represent average valuations for most
buildings In conjunction with IBC Section 108 3, these data are offered as an
aid for the building official for determining if the permit valuation is underesti-
mated Again it should be noted when using these dala that these are “aver-
age" costs based on typical construction methods for each occupancy group
and type of construction. The average costs include structural, electrical,
plumbing, mechanical, interior finish, nonmal site preparation, architectural and
design fees, overhead, and profit. The data represent a national average and
must be maodified using the appropriate regional cost modifier from Table 2.

Permit Fee Multiplier
Determine the Permit Fee Multiplier:
1 Based on historical records, determine the total annual construction value
which has cccurred within the jurisdiction in the previous year
2 Determine the percentage (%) of the building depariment budget expected
to be provided by building permit revenue

Bldg. Dept. Budget X (%)

Permit Fee Muttiplier =
P Total Annual Construction Value

Example

The buiiding department operates on a $300,000 budget, and it expects to
cover 75 percent of that with building permit fees The total annual construc-
tion value which occurred within the jurisdiction in the previous year was
$30,000,000

$300.000 x 75%
$30,000,000

Permit Fee Multiplier = = 00075

Permit Fee
The permit fee is determined using the building gross area, the Square Foot
Construction Cost, the Regional Cost Modifier and the Permit Fee Multiplier.

Permit Fee = Gross Area < Square Foot Construction Cost X
Regional Cost Modifier X Permit Fee Multiplier

Example

Type of Consteuction: IIB

Group: B

Height: 2 stories

Area: st story = 8,000 sq ft, 2nd story = 8,000 sq f.

Regional Cost Modifier (New York) =103

Permit Fee Multiplier = 0.0075

1 Gross area: Business = 2 stories X 8,000 sq. it = 16,000 sq.
2 Square Foot Construction Cost (see Table 1): BAIB = $106 56/f
3 Pemmit Fee: Business = 16,000 ft* X $106.56/ < 1 03 X 0 0075 =
$13,171

Important Peints .

+ Tables 1 and 2 do not, in most cases, apply to additions, alterations or

repairs to existing buildings Because the scope of alierations or repairs
to an existing building can vary so greatly, the Square Foot Construction
Cost does not reflect accurate values for that purpose. However, the
Square Foot Construction Cost can be used to determine the cost of an
addition that is basically a stand-alone building which happens to be
altached to an existing building. In the case of such additions, the only
alterations to the existing building would involve the attachment of the
addition to the existing building and the openings between the addition
and the existing building
For purposes of establishing the Permit Fee Muttiplier, the estimated total
construction value for a given time period (1 year) is the sum of each build-
ing's value (gross area X Square Foot Construction Cost X Regionai Cost
Modifier) for that time period (e.g, 1 year).
The Square Foot Construction Cost takes into account everything from site
and foundation work to the roof structure and coverings, but does not
include the price of the fand on which the building is constructed The price
of the Jand does not affect the cost of related code-enforcement activities

1CC PLAN REVIEW FEE SCHEDULE

The plan review fee is based on the estimated construction value calculated in
accordance with the Square Foot Construction Costs in Table 1 {gross area X
Square Foot Construction Cost) The Regional Cost Modifiers in Table 2 are
not used when computing the estimated construction value for the purpose of
deterrining plan review fees. For buildings with an estimated construction
value up to $3,000,000, the building plan review fee is 00013 of the esti-
mated value ($250 minimum). For buildings with an esfimated construction
value over $3,000,000 up to $6,000,000, the fee is $3,900 plus 0.0005 of the
estimated value over $3 000,000, For buildings over $6,000,000; the fee is
$5,.400 pius 0.0004 of the valuation over $6,000,000




BUILDING VALUATION DATA (eontinueq) Sample Plan Review Calculation

Type of Construction: HIB Group : B

Special consideration may be given in computing plan review fees for build- Height: 3 stories, 35 feet AreafFloor: 15.000 sq. ft.
ings such as large warehouses or indoor recreational facilities because of their Solution:
plan review simplicity Such considerations may also be given to buitdings with 1 Gross square footage: 3 stories x 15,000 square feet = 45,000 sq. ft.
repetitive floor plans such as high-rise buildings 2 Compute estimated construction value:

Structural reviews in areas of high seismic or wind risk will have an addi- Square Foot Construction Costs = $94 b5/sg ft.
tional surcharge. Please contact your locat ICC district office for more details Estimated Construction Value :

The plan review fee for mechanical, plumbing and electrical reviews is 45,000 sq. ft X $94 65/ = $4,259,250
compuled at 25 percent of the building plan review fee for each discipline 3 Compute Plan Review fee:
($250 minimurm). Building: $3,000,000 x 00013 = $3,900

The plan review fee for accessibility and energy reviews is also computed $4.259,250 - $3,000,000 = $1,259,250
at 25) percent of the bufiding plan review fee for each discipline ($250 mini- $1:259:250 % 0 0005 - - $630
. . Total Building Review Fee = $4,530

The sprinkler review fee is based on the number of sprinkler heads: 1-100, Mecharical. Plumbing, Electrical: (0.25)(54,530) - $1'132 each
$275; 101-200, $325; 201-300, $350; 301-400, $375; 401-500, $425; over Accessibilty and Energy: (0.25)($4,530) = $1.132 each

500, $500 plus $0.33 per sprinkler over 500 For hydraulically designed sys-

tems, multiply the fee by 2 Questions conceming the service should be directed to Christopher R.

Reeves, PE., Manager, Plan Review Services, (708) 799-2300 x309.

Table 1. Square Foot Construction Costs® > ©

Group {2003 International Building Code) Type of Construction
tA B A I8 I[1A B [\ VA VB

A-1 Assembly, thealers, with stage 16069  153.29 149.76 143.55 133.59 132.90 138.98 12375 119.25

Assembly, thealers, without stage 148.41 141.02 137.48 131.28 121.31  120.83 126.71 11147  106.98
A-2 _ Assembly, nightclubs 118.34 115.03 112.14 107.94 100.98 99.75 104.00 91.98 88.94
A-2  Assembly, restaurants, bars, banquet halls  117.34 114.03 110.14 106.94 98.98 98.75 103.00 89.98 87.94
A-3  Assembly, churches 149.66 14227 13873 132.52 12251 121.82 127.96 112.67 108.17
A-3  Assembly, general, community halls, 11971 11178 107 24 102 03 9108 91 39 9746 8124 7774

libraries, museums
A-4  Assembly, arenas 117.34 114.03 110.14 106.94 98.98 98.75 103.00 §9.98 8§7.94
B Business 119.85 115.54 111.79 106.56 95.15 94.65 102.31 84.79 81.61
E Educational 128.37 12405 12050 11517 106.24  103.73 111.36 94.92 91.38
F-1 Factory and industrial, moderate hazard 7413 70.68 66.42 64.36 55.62 56.61 61.75 47.42 45.06
F-2  Factory and industrial, low hazard 73.13 69.68 66.42 63.36 55.62 55.61 60.75 47.42 44.06
H-1  High Hazard, explosives 69.75 66.29 63.04 59.97 52.43 52.42 57.36 44.23 N.P.
H234 High Hazard 69.75 66.29 63.04 59.97 52.43 52.42 57.36 44.23 40.88
H-5 HPM 119.85 115.54 111.79 106.56 85.15 84.65 102.31 84.79 81.61
-1 Institutional, supervised environment 118.18  115.10 112.01 107.47 98.61 28.56 104.22 90.64 87.06
I-2 Institutional, incapacitated 20036 196.04 192.30 187.07 175.32 N.P. 182.81 164.96 N.P.
1-3 Institutional, restrained 137.99  133.67 129.93 124.70 114.47  112.98 12044  104.12 98.94
I-4 Institutional, day care fagilities 119.19 115.10 112.01 107.47 98.61 98.56 104.22 90.64 87.06
M Mercantile 88.15 84.83 80.95 77.74 70.26 70.02 73.81 61.26 59.22
R-1_ Residential, holels 120.33 116.24 113.15 108.61 99.80 99.75 105.41 91.83 88.25
R-2  Residential, multiple family 100.33 96.24 893.15 88.61 79.95 79.90 85.56 71.98 68.40
R-3  Residential, one- and two-family 96.19 93.52 91.22 88.71 84.51 84.30 87.22 80.46 74.68
R-4  Residential, care/assisted living facilities 119.19 115.10 112.01 107.47 98.61 28.56 104.22 90.64 87.06
S-1  Slorage, moderate hazard 68.75 85.29 61.04 58.97 50.43 51.42 56.36 42.23 39.88
S-2  Storage, low hazard 67.75 64.29 61.04 57.97 50.43 50.42 55.36 42.23 38.88
U Utility, miscellaneous 52.28 49.43 46.49 4417 38.31 38.31 41.69 31.50 29.99

a Private Garages use Utility, miscellaneous
b Unfinished basements {all use group) = $1500 persq fi
¢ NP = not permitted

Table 2. Regional Cost Modifiers

Stale Cost Modifier | State Cost Modifier State Cost Modifier State Cost Modifier Stata Cost Modifier
Alabama 0.86 Hawaii 141 Massachusetts 111 New Mexico 690 South Dakota 084
Alaska 139 ldaho 097 | Michigan 101 New York 103 | Tennessee 088
Arizona 097 | lllinols 105 | Minnesota 106 ¢ North Carolina 087 | Texas 085
Arkansas 084 | |ndiana 099 | Mississippi 084 | North Dakota 0987 | Utah 093
Salifornia 3821 lowa 101 | Missouri 095 | Ohio 099 | Vermont 101
Connecticut 110 Kansas 092 Montana 094 Oklahoma 086 Virginia 0.89
Delaware 107 | Kentucky 085 | Nebraska 094 | Oregon 106 | Washington 109
Dist. of Columbia 106 | Louisiana G 87 | Nevada 105 | Pennsylvania 101 West Virginia 1.02
Florida 091 Maine 098 New Hampshire 098 Rhode Island 110 Wisconsin 1.05
Georgia 0.88 Maryland 0.97 New Jersey 1.13 South Carolina 0.85 Wyoming 0.96




Anita White Consulfing

6924 €. Montanw Place

Devwer, CO 80224-2246
Cell: 303-917-9812

Notes from October 28, 2009 Meeting with Planning and Development
Services Stakeholders
Revision November 9, 2009
Revision November 22, 2009 to add notes from three more meetings

Steve and / decrded fo add all of the nofes from the meefings held November 713,
79, and 20, so that all stakeholders have the information from all sessions. AW

The following notes summarize the information shared among all of the
Stakeholders present at all four meetings. No particular statement is
attributed to any stakeholder. There was general agreement among the
stakeholders about many issues, but there was no intent to take votes or to
achieve complete agreement on any issue. The information provided will
be used for two main purposes:

1. To give the City an indication of the issues of concern to
stakeholders

2. To obtain a better understanding so that the consultant report on
construction-related processes, including the calculation of use
taxes, can be as complete and accurate as possible.

The opinions voiced here have not been placed in any context of best
practices, comparative practices, legal requirements, etc. This document
is presented in its current form to ensure the stakeholders involved that
their concerns were heard, understood, and will be considered in the
consultants’ report.

Please call Anita White at the number provided above, if you see
any inaccuracies in the notes or if we have neglected to include
any important ideas. You may note some redundancy, as everyone was
concerned about many of the same issues. We tried to capture the

concerns and because of different ways of expressing concerns, we may
have written about each issue more than once.

On behalf of the City, Steve and | thank you for your patience and for
sharing your ideas, concerns, and suggestions with us. We have
appreciated your taking the time to meet and speak with us (and to write to
us, as many have done). We have attempted to include all issues that have
come to us—whether in stakeholder meetings, phone conversations, or
emails-- in this final set of notes.



INTRODUCTORY ISSUES

1.

In general, there was disappointment that the City Manager and the
Project Liaison were not to remain to hear the concerns of the
stakeholders at the first meeting. This issue, along with the early note
that the consultants were interested in improving the current system,
caused great consternation. As a result of this consternation, the City
Manager asked that the consultants place no limits on the issues to be
discussed, assuring the group that she wished to hear everything.
However, at least one stakeholder stated that he thought it was
appropriate for the City Manager and the Project Liaison to leave the
meeting.

At the first stakeholder meeting, discussion took place regarding the use
of information from the stakeholder discussion for legal actions. Everyone
seemed to agree that these meetings were focused on eliciting opinions
and were not intended to be a part of any legal proceeding.

In general, everyone at all meetings felt that the most important issue
to discuss was the retroactive payments and whether they were
legal, appropriate, fair, and equitable.

IMPACT OF 2003 PROCESS CHANGES

1.

During the first meeting, significant time was spent on discussing the
stakeholders’ opinions that the 2003 changes to the building permit
processes were intended to provide a method which would provide 100%
cost recovery for City activities related to building permitting.

2. Stakeholders felt that the 2003 changes meant that the City developed a

list of “here is what you owe” during the building permit process and that
this was ALL that was owed.

3. Later meetings did not focus as much upon the 2003 changes.

APRIL 2009 AND AUGUST 2009 LETTERS AND WHY THEY SEEMED SO
WRONG TO STAKEHOLDERS

1.

Stakeholders were most concerned about the April 2009 and August 2009
letters. They said there had been no communications with any of them
prior to the issuance of the letters, which seemed to conflict with the 2003
discussions and associated process changes.

Few of those attending any of the four meetings received the April letters,
but most received the August 2009 letters. Some have said it felt as
though the April letter was a trial balloon for what came in August.



10.

Stakeholders who received the April letters have further clarified that they
met with Public Works following the April letters and were told other
builders/contractors would also receive letters. The stakeholders had
expected that they would hear more from the City during May, but it was
not until the August letters came out that they received additional
information. In the meantime, they believe that some who received the
April letters actually worked out payment plans Thus, there might have
been inconsistent treatment because others may not have paid or worked
out any payment plans and their payments are on hold due to the City’s 60
day moratorium.

Stakeholders seem to think someone in the City “screwed up” because no
one had ever heard before that the process changes had not resulted in
the 100% cost recoveries mentioned during meetings regarding the 2003
changes.

Stakeholders apparently assumed that—maybe based on “unwritten
rules”—that no new taxes would be assessed once the Certificate of
Occupancy (CO) was issued. This assumption was based upon language
in the Code which stated that the final inspection, which results in the
issuance of the CO, would not be scheduled until all fees and taxes had
been paid.

Some questioned whether City Council knew anything about the August
letters, before they were sent. Others seemed to blame City Council for
allowing the letters to be issued.

Overall, most stakeholders felt the approach was not
consistent with past practice, that they had complied with
what they understood the City policies and practices to
be, and that they were now facing financial penalties for
doing business just as they assumed it was supposed to
be done.

The reason that some felt their integrity was being questioned may have
come from the fact that those few who received letters in April. When
those who received letters spoke to their colleagues--most of whom had
not received letters—there was a feeling that perhaps those who had
gotten letters had somehow done something wrong. Once the August
letters came out, everyone was concerned about the appearance of
inappropriate payment of taxes. In addition, press coverage seemed to
indicate that contractors had not paid the required taxes and that they
were “delinquent” or “cheating.”

One builder mentioned that in 18 years he had completed perhaps five
reconciliations and that he had requested of those reconciliations. Two
times the company received a refund and three times the builder paid
additional taxes. There has never been any system for reconciling all
construction projects for purposes of use tax.

Were only the largest projects singled out for the voluntary compliance? If
S0, is this fair?



11.Perception is that big developers cheated the system, but many
homeowners and smaller builders got letters also.

12.Stakeholders are certain there was no form for reconciliations prior to
August 20; therefore, if they were supposed to be doing reconciliations,
how were they to be done?

13.We believe that, if we had had the chance to explain how things are done,
that there would have been no taxes owed. Our subcontractors often pay
the sales tax; the reconciliation form does not recognize these sales tax
payments.

14.1f 29" Street was used as the means for assessing underpayment, then
there was a major error in assumptions. On that project, $200,000
projects became $2M projects.

15. Most participants said, “I have no problem paying what is truly owed, but |
thought | had.”

SPECIFIC PRACTICAL PROBLEMS IDENTIFIED

1. What will be done about those projects that do not require a building
permit? Will someone come after the use tax issues since, if there is no
permit, no use taxes have been collected?

2. Are there 700 more voluntary compliance letters being prepared to go

out? How can nearly every project have underpaid use tax?

Would it simply be easier to just pay sales taxes on materials up-front?

Are current taxes appropriately paid on equipment used in construction

projects?

5. There appear to be errors or inconsistencies in the training the City offers
on the sales and use tax. According to attendees, the City staff could not
answer some questions during the November training.

6. What bookkeeping requirements will be necessary to complete the
reconciliation forms? How can we be expected to have known what
these requirements would be three years ago?

7. The current reconciliation form does allow for reducing the taxes based
upon the fact that subcontractors usually purchase materials and often
pay sales tax at the time of purchase.

8. City needs to remember the use taxes are usually paid by others because
contractors are not buying most of the construction materials.

9. There is significant disagreement about the assumption that 50% of a
project is materials. For a top-end residential finish, that is possible;
however, in most cases labor is higher than materials. Some have done
a study and found that for most of their residential projects the materials
are really only about 25%-30%.

10.Some feel that the reconciliation form, because it is in error, cannot be
used and that there should be audits of each project. Because of the

B w



25% issue identified in #9 above, incorrect handling of the County use
tax, etc., most feel that the City will owe them money, if projects are
audited. If jobs are audited, stakeholders feel that audit should be
completed within 6 months of project completion, not after 3 years.

11.Most say that their projects in other jurisdictions have never been handled
in this way, requiring a payback three years later.

12.Several stakeholders mentioned that projects that were completed five
years ago were included in the August letters, showing new dates within
the three year period.

13.Many felt that tenant finishes are being overcharged for use taxes.

14.There might be significant double dipping, if subcontractors are paying the
sales tax at the point of purchase and then contractors are paying use tax
on the same construction materials.

15.Many stakeholders have been told by permit technicians that they over-
valued projects and the permit technicians have been reducing the
valuations. This may result in the underpayment of the use tax.

16. Most stakeholders are not familiar with the tax on rented equipment.

17.Some stakeholders have mentioned that they will check with City’s P&DS
staff to see whether anything is owed, only to be told that there are no
other charges. Many of those projects were included in the August
voluntary compliance letters.

18.Some stakeholders felt that the incorrect use tax rate was referenced in
the letters, with projects that should have been under a previous lower
rate were mentioned to be paying at the higher rate approved after the
project was completed.

19.Most stakeholders have contracts, which state that the client is
responsible for all taxes and fees; however, the City wants the contractor
to be the tax collector. The only way for a contractor to collect taxes from
a closed project might be to sue the client for taxes.

20.There appears to be little information about audits, no way to ask for an
audit. How will the City collect if there is an audit, from whom? Will liens
be required?

21.0ne contractor mentioned being audited in 2003-2004; he said the time
spent on the audit was largely his going back and trying to get information
from subcontractors who do not keep adequate records.

22.Most said they could live with the 50% if there were no
reconciliation/retroactive audit process.

23.The City must decide what to do when someone pays under protest.
There have been situations where such a payment has been recorded as
a lien. Also, the City will need to decide what to do about refunds, if there
are to be any.

24.0ne stakeholder has put together a 45-page summary, from the Code;
some of the statements on the websites are contradictory.

25.Building Division says this is not their problem (assume reference is to the
use tax).



26.Other jurisdictions do not charge use tax to exempt (non-profits, etc);
however, Boulder wants to continue to make contractors responsible.
This allows Boulder to achieve tax on materials because the exempt
agencies are not responsible.

27.Since builders/contractors may not be applying for permits, seems
inappropriate to assess them for the taxes. Owners and/or architects
may be the ones pulling permits and some of them have also received
the voluntary compliance letters—even though the contractors are
supposed to consider the final user of materials.

28. Contractors do not markup the fees and taxes. Thus, if there are changes
mid-stream, they cannot find a way to increase these charges to their
clients.

29.The three year rule is not in the tax collection section. Audits should be
used for information only, to determine whether the valuation process is
adequate and to make appropriate adjustments in the valuation formula.

30.There have been problems with the valuation—a $4.5M job that the City
valued at $3.5M. Or, another project was valued at 2.5X the value and
now | am owed a refund.

31.The contractor who begins a job may not be the one who completes the
job—who should pay?

32.Were the 29™ Street audits the paradigm for these assessments? They
are not a good model for other projects.

33.City should specify what needs to be included as taxable under the use
tax.

34.The City should only require a reconciliation on change orders, since we
paid taxes in the beginning on the original project.

35.Perhaps taxes collected up front should be placed in escrow until the
project if finished.

36.The City should issue a temporary CO and not make that final until
projects are completed (or 6 months after, to allow all bills to come in).

37.How are County taxes handled—there seemed to be some inconsistency
among the letters received.

38.How should the City communicate with builders/contractors—why did they
not notify us of potential use tax problems when we renewed our
licenses?

39. Contract prices include overhead and profits—do | have to pay use tax on
these? The reconciliation form seems to be in error here.

40.Some have gone to Building Division to see what was owed at end of
project...they paid. Now, Finance has come back in and greatly
increased the assessment of what was owed.

41.We should have had these meetings before the August letters went out.

42.To audit, they will need real numbers and they do not have them. It could
cost me up to $10,000 per project to get the numbers for an audit.

43.There is confusion about the Boulder business license and whether they
need one. Isn’t the state license adequate?

44.We need to explain how this differs from an IRS audit.



45.Some have tried to pay additional taxes on the front-end, to avoid having

THIS

to settle up at the end, but the Permit Tech said that was not possible.

ISSUE IS A SIGN OF SOMETHING MORE IMPORTANT,

ACCORDING TO THE STAKEHOLDERS

1.

Some stakeholders felt that the real issue is the overall relationship with
the City and its staff. Some mentioned poor communications and even
called the City’'s “one stop shop” philosophy for construction-related
regulation and support more of a “Stop Shop.”

Some questioned why there had been such extensive outreach on fees as
a part of the 2003 process review and NO discussion of the use taxes and
the audit of these taxes.

Stakeholders expressed concern that new “victims” are being created;
This is the result as general contractors have had to inform their clients
about potential new costs, as summarized in the April/August voluntary
compliance letters.

There were concerns about how things would be handled if some of the
parties had gone out of business or died during this time.

Several asked whether title companies and mortgage lenders understood
that additional costs might be owed after the certificate of occupancy was
granted.

Several also mentioned that homeowners might have significant additional
costs after mortgages had already been determined.

There was discussion that real estate attorneys had always “understood,”
based on past performance, that numbers were final at the point of
issuance of the Certificate of Occupancy, which was called a “powerful
moment” in the process.

Some wondered how grant-funded projects (HUD projects) might be
expected to pay costs three years down the road.

Much of the discussion surrounded the public’s perceptions of this issue,
including the harm done to the image and reputations of builders and
contractors. Since many of the stakeholders have been doing business in
Boulder for years, they felt outraged that they somehow seemed in the
wrong, even though they were doing business just as it had been done for
years.

10.Some stakeholders mentioned that they had already arranged payment

11.

plans and wondered whether it was fair that the sixty-day moratorium
allowed others to delay such arrangements. And, they wondered whether,
if the ultimate decision were to not try for the three year recovery, would
they still be required to go forward with payment plans.

There was concern about whether the City Manager and City Council fully
understood the pain that resulted from the issuance of the voluntary
compliance letters.



12. The builders felt that they had discussed the fee increases with Public
Works, but there was NO discussion of the use taxes increasing so much.

13.How will the City deal with liens? How will we deal with liens? Would the
City place liens on everyone for the retroactive taxes?

14.There were questions about how the current system is being
implemented, since there appear to be so many potential retroactive
recoveries.

15.Some stakeholders voiced concern that, by taking part in these
stakeholder meetings, they were risking retaliation from the City (they
were not specific regarding any particular organization which might be
involved).

16. There was a feeling among stakeholders that building permits are now
just a way to collect the use tax, that the original purpose of ensuring
safety for the citizens had become lost in the concerns about collecting
money.

17.There is a feeling that, “If the economy were good, you wouldn’t be doing
this to us.”

18. There is significant confusion about the fact that the City staff told them
the amount of tax that should be paid and then, after receiving final
inspection and CO, they were told that there was a problem with the
original tax assessment—whose fault is that?

19.The City needs to look at the incredible number of requirements and
restrictions they have placed on us. Some believe their overhead for
dealing with the City’s processes, including the current issue, are well in
excess of 15% of their project costs. The feeling is that they are paying
taxes on the taxes, because of the time and effort it takes to work with the
City.

20.There were concerns that only approximately 300 of the potential 1000
stakeholders received letters inviting them to these meetings. There was
a feeling the City believes that publishing meeting notices on their website
represents true communications, but it does not.

21.Some stakeholders doing large projects felt that it would be simpler and
cleaner for them to simply pay the sales tax on all materials as purchases;
however, it is clear that many materials are being purchased in other
jurisdictions, via the internet, etc.

22.The retroactive payment may force people out of business, since many
are already losing money this year. Why not work on the ordinances and
processes and make changes going forward, which are communicated to
the staff and to us.

23.Many felt the valuation tables are really flawed.

24 All documents refer to contractors owing back taxes, but our contracts say
the client pays taxes.

25.Even a homeowner and retired businessman who attended meetings out
of civic duty—wanted to know what was happening—changed his mind
after hearing the issues. He, too, felt the City had made some mistakes.

26.This is the first time most builders have talked to each other.



27.Some dislike the term “stakeholder”—we are more than that.
28.Suppliers were driven out of town; will we be next?

FUTURE CHANGES

1.

7.

8.

9.

At first, stakeholders generally expressed little interest in the future
process issues, as they were so concerned about the potential retroactive
payments. They did state that, whatever the finally approved process,
they would abide by those processes.

In spite of the early focus on the retroactive payment issues, the
stakeholders made several useful recommendations regarding the future
process changes including:

Make sure that there are formal notices of any changes in process, forms,
or documents.

Ensure that staff are trained in new processes and that all forms and
documents are changed to comply with new processes.

Prefer a system without any reconciliation, where fees and taxes are
collected upfront and that is final.

Again, questioned whether the valuation/square footage approach is
correct, particularly considering that fact that homes are not now worth
what they might have been worth when permits were pulled.

There were questions about whether the permitting process might be
simplified and whether so many people should need to review each
building permit.

The tax code has some language which was never in the building code;
that is partly what led to the different interpretations of the approved
process.

Stakeholders recommend that we review Westminster, Broomfield
(painless audit), and Larimer County for good processes.

Stakeholders would like to see some improvement in what they call a
“culture of arrogance and intimidation.”

City Manager and City Council should meet with the stakeholders and
stop wasting money on consultants.

Fix the huge disconnect between Building Division and Finance.

10. In the future, we want to truly work in partnership with the City.
11. What stakeholders really want:

No retroactive payments

An apology from the City, stating that they “screwed up”

Consideration of the possible liabilities associated with pursuing the
retroactive payments (legal liabilities, political problems, liens on property)
Simple, less costly process—maybe pay us to collect the use tax.

Ensure we understand the accounting requirements on the front end
Ensure that City staff are trained and understand the processes.

Prefer a system without reconciliation and few audits



PHILOSOPHICAL ISSUES

1.

2.

Even if it turns out that retroactive payment of construction use
taxes is legal, is it fair and defensible?

What will enforcing the retroactive payments do to the relationships
with the builders and other payers of the tax, particularly if legal
actions ensue? Is the City willing to live with the flurry of liens and
other legal actions that are likely to result?

10



APPENDIX C

Aurora, Colorado Construction Use Tax Practices

1. General Description of Process for Calculating and Collecting Use Tax
When Collected?
A deposit is remitted upon building permit issuance.
How Calculated?

The use tax rate is applied to 50% of the total cost of the building.

2. Is Reconciliation Required?

There is no mention of reconciliation A person who has paid the deposit may apply for a
refund within one year.

3. Are Use Taxes Audited?

If the payer believes he/she has overpaid, he must present evidence within one year
following the issuance of a certificate of occupancy or final inspection.

4. Is the General Contractor Responsible for Paying the Use Tax

“‘Any person who builds, constructs or improves any building, dwelling or other structure or
improvement” must make a deposit at building permit time.



Denver, Colorado Construction Use Tax Practices

1. General Description of Process for Calculating and Collecting Use Tax
When Collected?

Use taxes are paid when sales taxes are not paid at point of sale; paying sales tax
seems to be the preferred method.

How Calculated?

Like sales tax.

2. Is Reconciliation Required?

Not if sales taxes are paid at point of sale. Could not find any references to
reconciliations in tax rules published on-line; however, there must be some way to
identify when sales taxes were not the method of payment.

3. Are Use Taxes Audited?
Because the preferred method is to have contractors pay the sales tax on materials at
point of sale, all contractors purchasing materials in Denver pay the sales tax. Thus,
the sales tax collectors are audited. Attorneys in stakeholder meetings referred to
“Denver auditing everything.”

4. Is the General Contractor Responsible for Paying the Use Tax

Contractors are considered the users of materials used in construction and they are
assumed to pay sales taxes on materials purchased in Denver.



Englewood, Colorado Construction Use Tax Practices

1. General Description of Process for Calculating and Collecting Use Tax
When Collected?
A deposit is remitted upon building permit issuance.
How Calculated?

The use tax rate is applied to 50% of the total cost of the building.

2. Is Reconciliation Required?
No

3. Are Use Taxes Audited?
Yes, if requested by a taxpayer.

4. Is the General Contractor Responsible for Paying the Use Tax
“‘Any person who does not maintain a permanent place of business within the

boundaries of the City and who shall build, construct or improve any building, dwelling or
other structure or improvement” pays at permit time.



El Paso County, Colorado Construction Use Tax Practices

1. General Description of Process for Calculating and Collecting Use Tax
When Collected?

El Paso County, which is a participant in a Regional Building Department, offers three
methods for collecting the construction use tax:

» A formula is used to value materials
» Keep all receipts and use tax will be collected prior to final building inspection
= Buy materials and pay sales taxes and no use tax will be due

How Calculated?

If the use tax is paid at the time of permit, it is calculated based on 40% applied to the
total cost of the completed project

2. Is Reconciliation Required?

It would appear that a reconciliation process would be used (keep all receipts), but we
could not find details of that process

3. Are Use Taxes Audited?

Unknown; since the process in use is fairly new, maybe audits have not yet been
considered

4. Is the General Contractor Responsible for Paying the Use Tax
Depends upon the payment option selected.

Good ideas to consider: Involved the housing and building association in
developing the revised practices that went into effect in 2009.



Golden Construction Use Tax Practices

1. General Description of Process for Calculating and Collecting Use Tax
When Collected?

Upon issuance of a building permit.

How Calculated?
The permit applicant is responsible for calculating the total valuation of the project and
material costs are estimated to be 50% of the project costs. The Building Official/Plans
Examiner must verify and “set” the valuation.

2. Is Reconciliation Required?
Yes. A reconciliation must be completed within 6 months of issuance of the certificate of
occupancy.

3. Are Use Taxes Audited?
The City’s Building Use Tax Handout states that the City has the right to audit a
construction project within 3 years of the date of the certificate of occupancy or final
inspection.

4. Is the General Contractor Responsible for Paying the Use Tax

The City’s Building Use Tax Handout refers to contractors and property owners.



Lakewood, Colorado Use Tax Practices

1. General Description of Process for Calculating and Collecting Use Tax

When Collected?

Use Tax may be paid at the time of permit (as an estimate and/or deposit) or may be
paid based on actual construction material usage each month. If using the monthly
payment approach, must file a sales/use tax return, with a summary of all invoices and
statements for purchases on or before 10" of each succeeding month. If monthly
payment is used, a use tax license must be obtained.

How Calculated?

If the use tax is paid at the time of permit, it is calculated based on 50% of general
contract estimated cost and/or estimated mechanical contract costs.

2. Is Reconciliation Required?

Yes. Upon completion of a project, a certificate of occupancy (CO) is issued and
contractor will receive a reminder from the City to reconcile to the use tax deposit paid.

3. Are Use Taxes Audited?

Use taxes may be audited up to three years from the date of the CO, or a contractor may
request an audit upon project completion.

4. Is the General Contractor Responsible for Paying the Use Tax
Yes, the general contractor usually pays the use tax deposit at permit issuance;

however, the property owner is ultimately responsible for use tax liability.

Good ideas to consider: Consider use tax paid at permit time is an estimate
and/or a deposit. Language clarifies role of general contractor in collecting use tax.



Westminster, Colorado Construction Use Tax Practices

1. General Description of Process for Calculating and Collecting Use Tax
There are two methods for reporting and paying the tax: the estimated pre-payment
method and the actual cost method. Estimated pre-payment method is the most
frequently used method and the City’s Tax Compliance Guide emphasizes that the pre-
payment is “strictly an estimate.”

When Collected?

The estimated pre-payment method is collected when the permit is issued.

How Calculated?

50% of estimated valuation.

2. Is Reconciliation Required?
Yes, the contractor must reconcile the actual use tax liability with the estimated pre-
payment at the conclusion of the project.

3. Are Use Taxes Audited?
Yes, according the City’s Tax Compliance Guide, “the Sales Tax Division conducts
routine audits of construction projects to determine compliance with the Westminster
Municipal Code. The purpose of the audit is to determine whether the correct amount of
tax has been reported and paid by the taxpayer.”

4. |Is the General Contractor Responsible for Paying the Use Tax?
Yes, the General Contractor is responsible for paying the tax.

Good ideas to consider: Three levels of residential projects—custom expected to
have higher construction costs.



Wheat Ridge, Colorado Use Tax Practices

1. General Description of Process for Calculating and Collecting Use Tax
When Collected?

Use tax is paid in advance on materials and construction supply items, based on values
identified during the permitting process.

How Calculated?
The advance payment is calculated at 60% of the project value.
2. Is Reconciliation Required?

No, but the contractor may request an audit, if he or she thinks the tax was overpaid.

3. Are Use Taxes Audited?

Use taxes may be audited up to three years from the date of the CO, or a contractor may
request an audit upon project completion.

4. |Is the General Contractor Responsible for Paying the Use Tax
Yes

Good ideas to consider: Many training materials on use tax (including on
construction equipment)



Appendix D

Best Financial Practices—Auditing Revenue Sources

Anita White and Steve Fisher, the Consultants who prepared this report, have
provided training to many organizations throughout the country on revenue
management and revenue alternatives. One of the major recommendations
provided during these training sessions has been to learn as much as possible
about each revenue source; this learning process includes auditing each revenue
source. The organizations to whom the Consultants have provided this training
include:

= The National League of Cities (two half-day seminars)

= The Arizona Government Finance Officers Association (half-day seminar)

= The Louisiana Government Finance Officers Association

= The Michigan Municipal League

= The Utah Government Finance Officers Association

= The Washington Government Finance Officers Association (one-day
seminar)

Some of the Consultant's slides for training provided to the Washington
Government Finance Officers Association are included to illustrate how the
auditing of revenue sources is handled.

In addition, the Consultants have enclosed a list of ideas for Fiscal First Aid from
the Government Finance Officers Association of the US and Canada. The first
issue identified is the need to audit revenue sources.

Best Practices—Involve Stakeholders When Implementing Major Changes

In the publication, The Customer-Driven Company, Richard Whitley' has
identified a set of appropriate customer service practices which could be
considered best practices. The most important of these practices is actively
seeking feedback.” This practice seems consistent with the City’s usual inclusive
approach to changes in practices, policies, and processes.

In addition, the Consultants, in their training related to revenue reviews, strongly
suggest including stakeholders in assessing each revenue source. The
Government Finance Officers Association and other such sources, support the
use of stakeholder groups in addressing most budgetary planning.

1 Richard Whitley, The Customer Driven Company, Addison-Wesley, Reading, MA,
1991, 1997.
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CITY OF BOULDER, COLORADO ‘77

Office of the City Attorney ¢
Municipal Building . "

1777 Broadway ‘ )

Post Office Box 791

Boulder, Cotorado 80306 . . '

Telephone (303) 441-3020
Facsimile (303) 441-3859

CITY -ATTORNEY SUMMARY OPINION

TO: Jane Brautigum, City Manager
FROM: Jerry P. Gordon, City Attorney 71//;}}
SUBJECT: " Construction Use Tax Legal Issues

DATE: December 7, 2009

\

INTRODUCTION

The city is reviewing its possible future actions with regard to certain uncollected
construction use taxes. The matter has generated community concern and its resolution
implicates both legal and policy matters. :

In order to provide a legal analysis of this matter, the services of an outside legal
consultant were obtained by the city attorney. Also, pertinent legal issues were independently
reviewed by members of the City Attorney’s Office. ' ‘

" The basic legal conclusion flowing from this review process is that the city would almost
certainly face litigation if it decides to pursue collection of certain unpaid construction use tax
revenues. The legal challenge would be a serious one and its outcome cannot be predicted with
any significant level of confidence. o ‘

Finally, it appears that additional clarity should be brought to the city code and |
implementing procedures. For those and other reasons, the city may decide to direct its efforts -
that direction rather than toward attempting to collect some potentially past due construction use
taxes. - '

DISCUSSION

The current situation was triggered by city auditor discoveries that a number of
construction projects may owe construction use taxes beyond the taxes that were already paid
based upon estimates. Letters were sent to a number of potentially impacted parties suggesting
that a reconciliation process was appropriate and laying the foundation for possible future audits.
Members of the local construction community and other directly affected members of the
community reacted strongly. The city manager is now faced with making a decision about

KAFITA\City Attorney Summary Opinion Memo to City Manager-866.DOC



- Jane Brautigam
- Page 2
December 7, 2009

Re: Construction Use Tax Legal Issues

whether the city should utilize its relatively limited auditing resources to attempt to collect the
additional construction use taxes.

The city has the right to collect construction use tax, to verify valuation data regarding
the cost of building materials, and to engage in audits as provided by the city’s code. However,
legal issues will not be the only issues of concern in the city manager’s decision about how to
proceed. Social and logistical issues will also be relevant. For example, the city’s auditing
resources are limited and there has been a high level of community concetn generated as a result
of this matter. Those factors will presumably be considered by the city manager (among others)
- as she decides how to proceed. The legal part of this decision should be influenced by the fact
that there are significant legal hurdles that would have to be overcome by the c1ty if it decides to
proceed with audits and collections in this area.

Under these circumstances, it may be prudent to direct the city’s limited auditing
resources to areas other than those involving the disputed additional construction use taxes. That
~ approach would, among other benefits, allow time for any ambiguities in the city’s code and
implementing procedures to be resolved. If this is the approach chosen, the city manager may
also wish to consider some limited rebates to-those who tendered additional tax money based
upon the recent letters. In other words, the city manager may want to consider actions that she
believes to be appropriate to help achieve equity among similarly situated tax payers.

A I want to emphasize that the city has reasonable legal arguments justifying collection of

previously incurred but unpaid construction use taxes. However, it is also true that the city
manager may decide to hold the city to a higher standard of transparency than is strictly required
by the law. This is particularly true if she feels that the city’s past communications in this area
have not been up to the standards of transparency and clarity to which this organization has
traditionally aspired.

: Finally, the city attorney strongly suggests that elements of the city’s tax regulations and
- related collection procedures should be reviewed. The City Attorney’s Office would, of course,
. be available to prov1de advice with regard to procedures that m1ght be utilized during a period of

" review.

KAFITA\City Attorney Smﬁmaxy Opinion Memo to City Manager-866.D00C
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Revenue & Taxation — Definitions o : §3-1-4, Télepho'nvév Exchange Access Facility Charge

~

(d) If the telephone service user owns the property upon which the telephone is located, the city manager may use
- the procedures specified in section 2-2-12, "City Manager May Certify Taxes, Charges and Assessments to County
Treasurer for Collection," B.R.C. 1981, to collect any uncollected charge. The manager may use any other proper means
to collect such charges when not collected by the service supplier. ’ - ' '

Ordinance Nos. 5062 (1987); 5430 (1991); 7313 (2003)
3-1-5. Use of Electronic Databases.

() Aany retailer who collects and remits sales tax to the sales tax division of the City of Boulder, as provided in
this article, may use an electronic database of state addresses that is certified by the Colorado Departmerit of Revenue
pursuant to § 39-26-105.3 C.R.S., to determine the jurisdictions to which tax is owed. :

(b) Any retailer who uses the data contained in an electronic database certified by the Colorado Department of
Revenue pursuant to § 39-26-105.3 C.R.S. to determine the jurisdictions to which tax is-owed, shall be held harmless for
any tax, penalty or interest owed to-the City that otherwise would be due solely as.a result of an error in the electronic
database, provided; however, that the retailer can demonstrate the use-of the most current information available in such
electronic database on the date the sale occurred. Each retailer shall keep and preserve such records as prescribed by the

‘city manager to demonstrate that it used the most current information available in the electronic database on the date the
sale occurred. Notwithstanding the above, if the error in collecting and remitting is-a result of a deceptive representation,
a false representation or fraud, the provisions of this section shall not apply. ' . ’

Ordinance No. 7531 (2007)

Chapter 2
Sales and Use Tax'

3.2-1. Legislative Intent.
3 (a) - It is the intent of the city council in enacting this chapter that every pbrsori in thc City who puirchases at retail, '
leases, consumes, stores or puts to any use any tangible personal property or taxable services is exercising a taxable

privilege. All sales, leases and purchases of tangible personal property and taxable services defined in this chapter are. . N

taxable unless specifically exempted in this chapter.? The sales tax imposed on tangible_.pérsgnal property by this chapter
applies to each transfer of ownership, possession and control of such property and may occur more than once during the
life of the property.’ SR

(b) The sales tax is a transaction tax levied upon all sales, purchases and leases of tangible personal property: and
taxable services sold or leased by persons engaged in business in the city and is collected by the vendor or lessor and
remitted to the city.* The use tax is levied upon the privilege of persons in the city to use, store or consume tangible
personal property located in the city and taxable services purchased or leased at retail and furnished within the city,
whether purchased or leased inside or outside the city limits, and not subject to the sales tax imposed by this chapter. The
use tax is remitted to the city by the person using, storing or consuming the tangible personal property or taxable services.
The use tax is a complement to the sales tax, and its purposes are to equalize competition between in-city and out-of-city
vendors and lessors of tangible personal property and services and to eliminate incentives for city residents to leave the
city to purchase or lease tangible personal property and taxable services.

3-2-2. Imposition of Tax.

(a) On and after 11:59 p.m., December 31, 1967, there is hereby levied and there shall be collected and paid a
sales or use tax on the full purchase price paid or charged for tangible personal property and taxable services purchased or

4 Adopted by Ordinance No. 4575. Amended by Ordinance No; 4593; Derived from Ordinance Nos. 2803, 2955, 2974, 3110, 3133, 3278, 3288, 3330, 3501, 3662, 3881,
4335, 4388, 4396, 4406, 4448,

- Security Life & Acc. Co. v, Temple, 492 P.2d 63 (1972).
Bedford v. Hartman Bros., 104 Colo. 190 89 P.2d 584 (1939). .
See 1A Tobin Construction Co. v. Weed, 158 Colo. 430, 407 P.2d 350 (1965).

W

k%

Supp. 94, November 2007 ' Boulder, Colorado — Revised Code Page 3-11



Revenue & Taxation — Sales & Use Tax §3-2-2, Imposition of Tax

sold at retail by every pérson exercising a taxable privilege in the city by the sale or use of such property and services.
The sales tax is levied on all sales of tangible personal property or taxable services, except those specifically exempted
and is collected by the vendor and remitted to the city. The use tax is levied upon the privilege of using in the city,
personally or as part of rendering a service, tangible personal propérty or taxable services upon which a municipal sales or
use tax has not been paid and is paid by either the vendor doing business in the city or the consumer. The following
paragraphs prescribe rules for various taxable transactions: )

(1) If tangible personal property is purchased for use exclusively in the rental or leasing business and is not at any
time used for the purchaser's general business or personal use, use tax is not due upon the purchase of the tan-
glble personal property, but a sales tax is due upon the tental or leasing of tangible personal property used in
the rental or leasing business, regardless of whether 4 sales or usé tax has been paid upon a previous purchase
of the property.

(2) A resident of the city shall pay sales tax upon the purchase price paid or charged for automotive vehicles pur-
~ chased for use ot storage in the city. A 1esident of the city shall pay use tax under this chapter upon the pur-
chase price paid or charged for automiotive vehicles purchased outside of the city for use or storage within the
city. No person may register an automotivé vehicle for which registration is required until such person has paid
all sales or use taxes due om the purchase of the vehicle. No resident shall register a vehicle at an address other
than such resident's principal residence or place of busmess within the city for the purpose of evadmg the sales

or use tax imposed by this chapter.

(3) A use tax is not due upon a registered vehicle used in the city by a business if the vehicle is registered to a bona
fide business address outside the city. \

(4) Motor vehicles used by automobile dealers for demonstrations are exempt from use tax if each such vehicle is
available for and in fact used by licensed sales personnel of the dealership for the promotion of business of
selling vehicles. Vehicles used in the dealer's service or repair business are subject to a use tax. Demonstrator
vehicles are subJect to a sales tax when they are sold, regardless of whether a use tax has been paid for their
use. Use tax is based upon the dealer's net invoice price of the vehicle. To be entitled to claim an exemption for
demonstration vehicles, a taxpayer shall file with the sales tax returna certlflcatlon of the use of all demonstra-

- tion vehicles used in the business.! : /

(5) A use tax is due upon tangible personal property that is utilized in the city if such use occurs within three years

--of the most recent sale of the property. No use tax shall be due on the use of tangible personal property within

the city that occurs more than three years after the most recent sale of the property if, within three years follow-

ing the date of such sale, the property has been significantly used within the state for the principal purpose for
which it was purchased.

(6) = The purchaser of tangible personal property acquired with the purchase of a business for use in the operation of
such business shall pay a sales. tax upon the purchase price of such property recorded in the bill or contract of
sale, but in no event shall the tax be based upon a valuation of property less than its fair market value. If the
purchase price of the property: is not itemized in the bill or contract of sale, the tax shall be based upon the
book value that the purchaser uses for income tax depreciation or upon the fair market value of the property if
no book value has been established. Regardless of the method used to value the property, no deduction shall be
made on account of any outstanding liabilities acquired by the purchaser of the business and propetty.

(A) Purchasers of a business are liable to pay all unpaid sales or use taxes of the seller of the business, if the
purchasers have acquired the furniture, fixtures and equipment of the business and engage in a similar
business.

(B) Consumers from the business to be purchased who have accounts upon which sales or use tax is out-
standing at the time of purchase of a business shall pay that tax at or before the time of sale.

! See Colorado Department of Revenwe Sales and Use Tax — Special Regulations, 1 CCR 201-5, "Automotive Dealers and Demonstration Vehicles,"
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NG

®

)

(10)

1

Whenever tangible personal property, including property sold in conjunction with the sale of a business, is sold
under a conditional sales contract, lease-purchase contract or capital lease contract, whereby the vendor or les-
sor retains title as security for all or part of the purchase price or whenever the vendor retains a chattel mort-
gage on such tangible personal property to secure all or part of the purchase price, the sales tax is immediately
due and payable upon the total selling price. There is no refund or credit for either party to the transaction if the
property is repossessed by the vendor. : : '

A sales tax is due upon the purchase price paid for the transmission of intrastate electronic messages as defined

-in section 3-1-1, "Deﬁnitions," B.R.C. 1981.

Construction equipment that is located within the city for a period of mo‘ré,_than thirty consecutive calendar

days shall be subjected to the full applicable use tax of the city. -~

Construction equipment that is located within the city for a period of thirty consecutive days or less shall be
subjected to the city's use tax in an amount calculated as follows: the purchase price of the equipment shall be
multiplied by a fraction, the numerator of which is one and the denominator of which is twelve, and the result
shall be multiplied by the tax rate set forth in section 3-2-5, "Rate of Tax," B.R.C. 1981.

Where the provisions of paragraph (2)(10) of this section are utilized, the credit provisions of subsection 3-2-

~9(b), B.R.C. 1981, shall apply at such time as the aggregate sales and use taxes legally imposed by and paid to

(12)

(13)

(14)

other municipalities organized and -existing under the authority of the Constitution or laws of the State of
Colorado on any such equipment is equal to the tax that would otherwise be paid to the city on the full pur-
chase price of the equipment by applying the tax rate set forth in section 3-2-5, "Rate of Tax," B.R.C. 1981.

In order to invoke the provisions of paragraph (a)(10) of this section, the taxpayer shall comply with the fol-

lowing procedure; ' : ot : » R

(A) Prior to or on the date on which the construction equipment is Jocated within the boundaries of the city,
the taxpayer shall file with the city manager an equipment declaration on a form provided by the city.
Such declaration shall state the dates on which the taxpayer anticipates the construction equipment will be
located within and removed from the boundaries of the city, shall include a description of each such piece
of equipment, shall state the actual or anticipated purchase price of each such piece of equipment, shall
state the actual amount of sales or use taxes paid to other municipalities and shall include such other in-
formation as reasonably deemed necessary by the city. - : )

(B) The taxpayer shall file with the city an amended construction equipment declaration reflecting any
changes in the information contained in any previous equipment declaration no less -than once every
ninety days after the equipment is brought into the city or, for equipment that is brought into the city fora
project of less than ninety days' duration, no later than ten days after substantial completion of the project.-

(C) The taxpayer need not report on any equipment declaration any construction equipment for which the pur-
chase price was under $2,500.00.

If the equipment declaration is given as provided in paragraph (a)(12) of this section, then as to any item of
construction equipment for which the purchase price was under $2,500.00 that was brought into the bounda-
ries of the city for thirty days or less for use on a construction project, it shall be presumed that the item was
purchased in a jurisdiction having a local sales or use tax as high as the rate set forth in section 3-2-5, "Rate of
Tax,” B.R.C. 1981, and that such local sales or use tax was previously paid. In such case the burden of ‘proof
shall be on the city to prove such local sales or use tax was not paid.

If the taxpayér fails to comply substantially with the provisions of paragraph (a)(12) of this section, the tax-
payer may not invoke the provisions of paragraph (a)(10) of this section and all construction equipmerit shall
be subject to the provisions of paragraph (a)(9) of this section.
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(b) Vendors engaged in business in the city shall collect and purchasers shall pay the taxes levied by this chapter,
notwithstanding the fact that either vendor or purchaser disputes the tax liability or claims an exemption. If the vendor or
purchaser disputes the application of this chapter to any transaction, the vendor shall collect and the purchaser shall pay
the tax, and the purchaser may thereafter apply to the city. manager for a refund of such taxes paid, as provided in section
3-2-23, "Refunds (Appliés to Entire Title)," B.R.C. 1981.

(¢) Any purchaser or consumer accused of failing to pay a tax due under this chapter shall be found not guilty of
that offense if it is demonstrated by a preponderance of the evidence that such purchaser or consumer paid the tax to a
vendor who such purchaser or consumer reasonably believed would remit the tax to the city.

(d) - Vendors shall remit to the city taxes collected according to their net taxable sales, whether or not each sales
transaction consists of some items each of which has a retail sale price of less than the minimum taxable sale; but vendors
may exclude from net taxable sales the amount of each individual sales transaction that is less than the minimum taxable
sale

(e) Every vendor required or permitted to ébllect the tax imposed by this chapter shall collect it upon the purchase
price of tangible personal property purchased or leased outside the city and intended to be brought into the city for use,
storage or consumption, notwithstanding the following circumstances:

(1) That the purchasef's order or the contract of sale is delivered, mailed or otherwise transmitted by the purchaser
-to the vendor at a point outside of the city as. a result of solicitation by the vendor through the medium of a
Catalogue or other written advertisement, by radio ortelevision advertising or by any other means;

(2) That the purchaser's order or contract of sale was made or closed by acceptdnce or approval outside-of the city
or before the tangible personal property eiiters the city; \

(3) That the purchaser's order or contract of sale provides that the property shall be, or it is in fact, procured or
manufactured at a point outside the city and shipped directly to the purchaser from a point of origin; or

(4) That the property is mailed to the purchaser in the city from a point outside the city or delivered to a carrier at a
point outside the city, F.O.B,; or otherwise, and directed to the purchaser in the city, regardless of whether the
cost of transportation is paid by the vendor or by the purchaser. .

Ordinance Nos. 4873 (1984); 4962 (1986); 5187 (1989)
3-2-3. Taxes Collected Are Held in Trust.

All sums of money paid by a purchaser to a vendor or retailer as ‘required by this chapter are publi¢ monies that are
the property of the city. The vendor or retailer shall hold such monies in trust for the sole use and benefit of the city until
the vendor or retailer pays them to the city manager.!

3.2-4. Vendor Liable for Tax.

(a) Except as otherwise provided by section 3-2-14, "Methods of Paymg Sales and Use Tax," B.R.C. 1981, every
vendor shall pay the tax rate set forth in section 3-2-5, "Rate of Tax,” B.R.C. 1981, on all taxable sales. On or before the
twentieth day of each month, each vendor shall file a return to the city manager for the preceding calendar month and
remit an amount equial to the percentage specified in section 3-2-5, "Rate of Tax," B.R.C. 1981, of such sales and any
excess tax collected over the specified percentage of such sales to the city manager.”

(b) The vendor shall add the tax as a separate and dlstmct item in the sdle, except that any retailer selling malt, vi-
nous or spirituous liquors by the drink may include in the sales price the tax imposed by this chapter. The tax shall be a
debt from the purchaser to the vendor recoverable at law in the same manner ds other debts. The véndor may not absorb

! B.K. Sweeny Elec. Co. v, Poston, 110 Calo. 139, 132 P.2d 443 (1943).

2 §39-26-105, CRR.S.
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the tax or advertise or state that the tax will be absorbed or will not be imposed. Nor may the vendor refund any part of
the tax, except when the full sales price is refunded or a discount is made as provided in section 3-2-10, "Deductions,"
B.R.C. 1981, ‘ " : S A

Ordinance Nos. 4879 (1985); 5015 (1986); 5599 (1993)
3-2-5. Rate of Tax. ’

(a) Except as specified in subsection (b) of this section, the amount of the tax hereby levied is 3.41' percent of the
purchase price of tangible personal property or taxable services sold or purchased dt retail.

(b) The amount of the tax hereby levied on food sold in or by a food service establishment shall be the amount lev-
ied in subsection (a) of this section plus.0.15 percent of the purchase price of such, food. Cover charges, admission or
entrance fees and mandatory service or service-related charges shall be included as part of the purchase price of such
food. However, a mandatory service or service-related charge shall not be included as part of the purchase price of such
food, if the full amount of the charge is passed on to the employees of the food service establishment who have provided
direct service to each person paying the charge, and if all federal and state income and-other applicable taxes due on such
charge have been withheld by the food service establishment and paid to the appropriate goveinment. o

(c) Of said amount, 0.25 percent shall be deemed a parks and recreation tax, which tax shall expire at 12:00 mid-
night on December 31, 2015; 0.33 percent shall be deemed an open space tax, which tax shall expire at 12:00 midnight on
December 31, 2018; 0.15 percent shall be deemed a general sales and use tax, which tax shall expire at 12:00 midnight on
December 31, 2012; 0,15 percent shall be deemed an open space tax, which tax shall expire at 12:00 midnight on Decem-
ber 31, 2019; and, beginning on January 1, 2005, 0.15 percent shall be deemed a general sales and use tax, which tax shall
expire at 12:00 midnight on December 31, 2024. As each tax expires, the aggregate tax shall be reduced accordingly.: -

. Ordinance Nos. 5015 (1986); 5047 (1987); 5222 (1989); 5492 (1992); 5780 (1996); 5794 (1996); 5882 (1997); 5958
(1997); 7248 (2002); 7323 (2003); 7505 (2006); 7607 (2008); 7653 (2009) » o

3-2-6. Exempt Property and Services. ’ , B : v R . S

‘Purchase, sale or use of the following property and ser\}i;ies is exempt from taxation under this chapter:

~ (a) - Services, not otherwise ta}cable under this cha tef; whose price is separately stated from_t_he pri'ée of :t’angible N
personal property with which the services are sold; = , : :

(b) Services, not otherwise taxable under this chapter, whose price is not sepa:ately stated from the 'pfiég_,of tangi- -
ble personal property with which the services are sold, but that is calculated as a percentage of the total sales price of the
property, and approved as exempt by the city manager upon written request;; ‘ " IR

(c) Tangible personal property sold at wholesale that is actuaily transformed by the process of manufacture and
becomes through the manufacturing process a necessary and recognizable ingredient and component of the finished
product, and whose presence in the finished product is essential to the use thereof in the hands of the ultimate consumer;

(d) Exempt commercial packing materials ',2

(&) Any wheeled vehicle exceeding either eight feet in width or thirty-two feet in length excluding towing gear and
bumpers, without power to move, that is designed and commonly used for residential human occupancy in either tempo-
rary or permanent locations and that may be drawn over the public highways by a motor vehicle, after such vehicle has
once been subject to the payment of sales or use tax under this chapter;

(f) Wholesale sales of taxable property to a licensed retailer, jobber, dealer or.other wholesaler for purposes of
taxable resale, and not for the retailer's, jobber's, dealer's or wholesaler's own consumption, use, storage or distribution;

! The rate of tax was decreased from 3.56 percent to 3,41 percent effective January 1, 2008, in accordance with subsection (c).
2 ‘Bedford v. C.F, & L Inc., 102 Colo. 538, 81 P.2d 752 (1938), Western Electric Co. v. Weed, 185 Colo. 340, 524 P.96 1369 (1974). See also Colorado Department of
Revenue Sales and Use Tax, ICCR 201-4, Regulation 26-102:20.
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(g) Tangible personal property that is to be used, stored or consumed outside the State of Colorado by persons re-
siding or doing business outside the State of Colorado when the property is to be delivered to the purchaser outside the
state by mail; by common, contract or commercial carrier that is employed to effect delivery by the vendor; or by the
vendor's conveyance;

(h) Gasotine or motor fuel upon which has accrued or has been paid the tax prescribed by the Colorado Gasoline
and Special Fuel Tax Law;!

(i) Cigarettes;

() Medical supplies;

(k) Public accommodzitions,las defined in section 3-1-1, "Definitions," B.R.C. 1981;

(1) Admission to places or events as defined in section 3-1-1, "Definitions," B.R.C. 1981
(m) Neat ¢attle; sheep, lambs, swine and goats; and mares and stailions for breeding;

(n) Newspapers arid newsprint and printer's ink used to produce newspapers, but not preprinted newspaper sup-
plements;

(0) Sales of tangible personal property and taxable services that are to be used, stored .or consumed outside the 01ty
to persons who are not residents of the city and who do not engage in business in the city if the property or services
purchased or sold are to be delivered to the purchaser outside the city by mail; by common, contract or commercial carrier
that is employed by the vendor to effect delivery; or by the vendor's conveyance;

(p) Motion picture prints when the exhibitor thereof charges admissions for exhibition and pays the admission tax
imposed by chapter 3-4, " Admissions Tax,” B.R.C. 1981;

(@) Tangible personal property owned by a resident but purchased when the purchaser was not a resident of the
city and'used for a substantial period of time outside of the city. When such property is an automotive vehicle, it may
‘qualify as exempt property only if it was registered outside the city for a substantial period of time;

(r) Amounts paid by any purchaser as, or in the nature of, interest or finance charges on account of credit extended
in connection with the sale or purchase of any tangible personal property if the interest is separately stated from the
consideration received for the property;

(s) Tangible personal property brought into the city by a non-resident for temporary pérsonal use;
()  Automobile dealers' demonstration vehicles, subject to the conditions in paragraph 3-2-2(a)(4), B.R.C. 1981;

(u) All property and services whose sale, purchase of use the city is prohibited from taxation by the laws or Con-
stitution of the United States or the Constltutton of the State of Colorado;

(v) Au sales of food purchased with food stamps on or aftel November 1, 1987;

(w) Building materials for installation, use or consumption on buildings which have been designated as landmarks
and for which a landmark alteration certificate is required under chapter 10-13, "Historic Preservation,” B.R.C. 1981, if,
at the time of application for building permit, the applicant submits proof that the building has been so designated and
accompanying affidavits of the owner and the contractor performing the construction on the building stating that the
building materials will be installed, used or consumed exclusively upon the building for which the permit has been issued

' §39-27-111, C.RS.

Supp. 101, August 2009 Boulder, Colorado — Revised Code Page 3-16



‘Revenue & Taxation — Sales & Use Tax : §3;2-6, Exei’hpt Property & Services

and that at least thirty percent of the dollar value of the building permit shall be for'éxterior improvements. No person
shall fail to comply with such an affidavit. No more than $25,000.00 of tax per year and no more than $12,500.00 of tax

per site per year shall be exempted under this subsection;or . -~ Ly

x) "Océasional food sale,” as deﬁﬁed in section 3-1-1, ';Déﬁnjtioxis," B.R.C. 1981. '
Ordinaﬁée Nos. 4879 (1985); 5030 (1987);’ 5092 (1988); 5272 (1990); 5315 (1990); 5430 (1991)
3;2-’7,; Exempt Persons. T

The following persons are exempt from payment of the tax imposed by this chapter onall purchases unless other-
wise specified but not the duty to collect and Temit the tax lévied hereby on sales: S ‘

(a) The United S_tates government and all departments and institutions thereof, the State of Colorado and the de-
partments, institutions and political subdivisions thereof, and the. city, but only in the exercise of their governmental
functions and only when purchases are supported by official government purchase orders and paid for by draft or warrant
drawn on the government's account directly to the seller. But purchases or sales of tangible personal property or taxable
services for the use in construction projects, as defined in section 3-1-1, "Definitions,” B:R.C. 1981, provided under a
~ construction contract to the government entity by an independent contractor are 'caxatb_le.l sl ‘

(b) Charitable organizations, if:

(1) The purchase is of property or services to be used ih_the conduct of the organization's regular activities to foster
its religious or charitable purpose; Y S : '

(2) The purchase is paid for directly by the orgar_xizaiti‘o_n_'@ithout reimbursement therefor, and the purchase gener-
ates for the organization no "unrelated business taxable income" as defined in section 512 of the United States
Internal Revenue Code; ‘ ‘ : .

'(3) The organization obtains from the city manager an exempt institution license under section 3-2-12, "Exempt
Institution License," B.R.C. 1981; and presents the license to.the vendor at the-time of the purchase or sale: and

(4) The property or service purchased or sold is not for use in const:uction'projécts,. as defined in section 3-1-1,
"Definitions," B.R.C. 1981, when provided under construction contract to the charitable organization by an in-
dependent contractor.

(c) Building contractors purchasing construction materials to be used for installation, use or consumption on job
sites or building construction addresses on which a city building permit has been issued, if:

(1) The value of the construction materials was included in determining the valuation of the comstruction for pur-

poses of obtaining the building permit;
(2) The vendor records on the invoice of sale the job site address and building p_éfmit nuriber; and

(3) The contractor has prepaid the-tax directly to the city on the estimated or actual basis, calculated as a percent-
age of the construction valuation at the time the building permit is issued.

(d) Nonresidents of the city who bring tangible personal property into the city for personal use, storage or con-
sumption while they are temporarily within the city.

Ordinance Nos. 5430 (1991); 6090 (1999); 7162 (2001)

¥, Temple v. Arthur Veneri Co., 470 P-2d 576 (1970).

% Security Life & Acc. Co, v. Heckers, 495 P.2d 225(1972).
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3-2-8. Exemption Burden of Proof.

The burden of provmg that any vendor, retailer, consumer or purchaser is exempt from collecting or paying the tax
upon any property or services sold or purchased, paying tax to the city manager, or making returns to the city manager is
on the person asserting the claim of éxemptiori.

3.2.9. Tax Limited When Other Taxes Paid,

The tax imposed under this chapter shall be reduced by the amounts of taxes paid to the city, other cities or other
states as follows:

(a) When a sales tax has been paid to the city under this chapter, no'u‘se tax is due upon the use, storage or con-
sumption of tangible personal property, but a sales or use tax is due upon the rental or leasing of such property.

(b) The city's use tax shall not apply to tang1ble personal property that was previously subjected to a sales or.use
tax of another municipality, organized and existing under the authority of the Constitution or laws of the State of Colo-
rado, lawfully imposed on the purchaser or user, equal to ot in excess of the rate set forth in section 3-2-5, "Rate of Tax,"
B.R.C. 1981. A credit shall be granted against the city's use tax equal to the tax paid by reason of the imposition of a sales
or use tax of the other municipality on the purchase or use of the property. The amount of the credit shall not.exceed the
rate set forth in section 3-2-5, "Rate of Tax," B.R.C. 1981. The use tax credit set forth in this subsection shall not apply to
a sales tax paid on construction materials.

(c) The city's sales tax shall not apply to the sale of construction materials; if such materials are picked up by the
purchaset and if the purchaser of such materials presents to the retailer a building permit evidencing that a local use tax
has been paid or is required to be paid.

(d) The city's use tax shall not apply to constructwn materials that are stored mslde the city but are not used for
any other purpose within the city.

Ordinance Nos. 4873 (1984); 4962 (1986); 5001 (1986); 7011 (1999)
3-2-10. Deductions.
The follewing amounts jﬁay be deducted frem a taxpayer's gress sales;
(a) Exempt property and services set forth in section 3-2-6, “Exempt Property and Services,” BR.C. 1981;

(b) Gross sales that are represented by accounts not secured by a conditional sale contract or chattel mor tgage,
found to be worthless and actually and properly charged as bad debts for Colorado State income tax purposes; except that
if any such accounts are thereafter collected by the taxpayer, the taxpayer shall pay the tax upon the amount so collected
and the three year limitation of section 3-2-38, "Limitations,” B.R.C. 1981, applies from the date on which the tax was
payable without consideration for the wnte off rather than from the date when the vendor actually writes off the debt;

(c) The sales price of property returned by the purchaser when the full sale price ln(,ludmg the tax levied is re-
funded in cash or by credit;

(d) The amount of discount from the original sales price if the discount and corresponding decrease in sales tax
due is actually pdssed on to the purchaser; but dny dllowed rebate, credit or cash discount allowed: for payment on or
before a given date may only be deducted on the taxpayer's return that follows the customer's actual receipt of the dis-
count. If the price upon which the tax was computed and paid to the city by the vendor is subsequently readjusted before
the purchaser pays the vendor the tax, the taxpayer may request the city manager to approve a credit of such additional tax
paid against the tax due on the next return the taxpayer files with the city;

£ Reveiue; 613 P.2d 351 (Colo, App, 1980),
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(¢) The amount of the fair market value of any exchanged or traded property that is to be resold thereafter in the
usual course of the retailer's business, if included in the full price of an article sold; and :

() The amount of each individual sales transaction that is less than the minimum taxable sale.
Ordinance No. 7248 (2002)
3-2-11. Sales and Use Tax License.

(a) No person shall engage in the business of selling at retail tangible personal property or taxable services without
first having obtained a sales and use tax license from the city manager. o .

- (b) - Each license shall be numbered, show the name, residence, place and Character:Of business of the licensee, and
“be conspicuously posted in the place of business for which it is issued. No sales and use tax license is transferable,

~ {¢) No person engaged in business in the city who regularly purchases or leases tangible personal property or tax-
able services for use, storage Or consumption. in connection with said business, from sources within or without the city,
shall use, store or consume such property or services without first having obtained a sales and use tax license.

(d) The city manager shall issue a sales and use tax license to persons who pay the license fee prescribed by sec-
tion 4-20-38, "Tax License Fees," B.R.C. 1981, and complete an application therefor, stating the name and address of the
person and the business and such other information as the city manager may require. The manager shall not issue a sales
and use tax license until the manager has verified that the location of the business complies with the provisions of title 9,
"Land Use Code," B.R.C. 1981. : : '

(e) The license is valid so Jong as the business remains in contimious operation-or the license is canceled by the li-
censee or revoked by the city. SR E

(f) If business is transacted at two or more separate locations by one person, each location shall be separately li-
censed. ‘ ' : . ‘ : ' '

(g) Whenever a business entity that is required to be licensed under this chapter,is sold, purchased. or transferred,
so that the ownership interest of the purchaser or seller changes in any respect, the purchaser shall obtain a new license
for-the business. - L

"Ordinance Nos. 4803 (1984); 5599 (1993);7 162 (2001)

3-2-12. Exempt Institution License,

(@) No exempt institution shall purchase tax free in the city or use in the city tangible personal property or taxable
services without payment of the tax imposed by this title unless the institution first obtains an exempt institution license
from the city manager and presents its license or, if a government entity, its license number, to the vendor of tangible
personal property or taxable services before making a purchase, lease or use of the property or services.

(b) The application for an exempt institution license shall include the organization's certificate of incorporation
and a copy of the institution's federal tax exemption letter, bylaws and financial statements showing source of funds and
expenditures. '

(¢) As a condition of obtaining an exempt institution license, the institution shall agree to make regular and com-
plete reports of all purchases, both those that are not taxable and those that are taxable, including, without limitation,
purchases of propesty and services resold to members and others and those used for other than the exempt purpose of the
institution.
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3-2-13. Revocation of License.

After notice and an opportunity for a hearing under chapter 1-3, "Quasi-Judicial Hearings," B.R.C. 1981, the city
manager may revoke the license of any person whom the manager finds to have violated any provision of this title.

3-2-14. Methods of Payil{g Sales and Use Tax.

(a) Every contractor who builds, reconstructs, alters or improves any building or other structure, including work
performed for federal, state or city governments or exempt institutions in the city, and every person engaged in the
installation of poles, lines, cables or other transmission or distribution facilities of public utilities, and who purchases
tangible personal property or taxable services for use therein and every owrner or lessee of realty or improvements to
realty in the city who attaches tangible personal property to. or causes to be performed taxable services upon said realty or
improvements thereto shall pay the tax imposed by this chapter upon such tangible personal property or taxable services
in one of the following ways: ' :

(1) Paymenttoa vendor licensed by the city of tangible personal property or taxable services at the time and place
- of purchase thereof; '

(2) Payment by either the owner, lessee, or general contractor or separately by a subcontractor electing to do so at
the time a building or right-of-way permit is issued, on the estimated percentage basis, based on a percentage
of the total valuation of the construction contract; or

(3) Filing a use tax returii oti 4 morithly of other bisis approved by the city manager under subsection 3-2-15(d),
B.R.C. 1981, and payment of the tax by the twentieth day of each reporting period for the previous reporting
period after obtaining a sales and use tax license. '

(b) Every person who engages in business in the city and who purchases, leases or rents tangible personal property
or taxable services for use, storage or consumption in the city in connection with the business from sources within or
without the city arid taxable under this chapter and who has not paid the sales tax imposed by this chapter to a vendor
required to collect the tax shall pay the city use tax, after obtaining a sales and use tax license, by filing a return on a
monthly or other basis approved by the city manager under subsection 3-2-15(d), B.R.C. 1981, and remitting the tax by
the twentieth day of each reporting period for the previous reporting period.

(¢) Every resident of the city who purchases or leases any taxable property or taxable services for use, storage or
consumption in the city from sources within or without the city and who has not paid a sales tax under this chapter to a
vendor required to collect it shall file a use tax return and pay the tax within thirty days from the purchase or lease of the
taxable property or taxable services.

(d) Nonresident vendors engaged in business in the city shall collect and remit the sales and use taxes as pre-
scribed in this chapter, but the nonresident vendor may petition the city manager to allow filing returns and paying taxes
on a regularly audited and reasonable estimated payment basis on the grounds that the payment of the tax on individual
sales will impose an undue hardship and that the type, occasion and infrequency of sales warrants such exception.
Estimated payments of the tax shall be based upon the proportion that the vendor's gross sales taxable under this chapter
bear to the vendor's total gross sales.:

Ordinance No. 4873 (1984)
3-2:15. Tax Returns.

(a) The city shall use and the taxpayer shall file its return upon the standard municipal sales and use tax reporting
form and any subsequent revisions thereto adopted by the executive director of the State Departmient of Revenue by the
first full month commencing one hundred twenty days after the effective date of the regulation adopting or revising such
standard form.

(b) A vendor doing business in two or more locations, whether inside or outside the city, may file one return cov-
ering all such locations, but the vendor shall file a supplemental report showing gross sales and net taxable sales and taxes
collected thereon for each such location.
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(c) Taxpayers are required to file returns and pay sales and use taxes due according to the following schedule:

" Average Sales and Use Tax Liability per Month ' | - Remittance Schedule ‘
' i “Upto$15.00° | Aonually
; $15.01 t0 $300.00 - - Quarterly
Over $300.00 o “ Monthly

(d) Upon request of a taxpayer whose regularly employed accounting methods are such that monthly returns rriay
result in undue hardship, the city manager may accept returns at more, convenient intervals or, in installments that will
nevertheless not jeopardize collection of the tax. : o

(e) The city manager may require a bond or other financial guarantee to secure payment of the tax on less frequent
than monthly basis, as authorized in subsection (d) of this section, and may revoke permission to pay the tax on such basis
if the tax due becomes delinquent. ’

Ordinance Nos. 4962 (1986); 7248 (2002) -
3-2-16 City Council Empowered to Amend, Repeal and/or Revise Law.

The city coungil is authorized to reduce the retail sales and use tax imposed by this cha‘pter‘and amend or repeal this
chapter. : ‘

3.2-17. Duties and Powers of City Manager.

(a) The city manager is authorized to administer the provisions of this title, issue licenses, adopt legislative and in-
terpretive rules to implement this title, prescribe forms and provide a uniform method of adding the tax or its average
equivalent to the purchase price, and permit taxpayers to pay tax on an estimated percentage basis or at less than monthly
intervals. '

(b). The city; managet may, upon the request of a taxpayer or potential taxpayer, issue a ‘written opinion on the ap-
plicability of this title and any provisions thereof to such taxpayer. The request shall be written and under oath shall
Jinclude all information required by the manager. The manager's opinion shall be limited to. the statement of facts as
submitted and applicable ordinances in effect on the date of the opinion. '

- (¢) The.city manager may appoint such auditors, accountants, €xXperts and other persons as are necessary (o carry
out the manager's responsibilities under this title. The manager may delegate to such persons authority granted to the
manager as necessary for administration of this title and shall bond any person handling money under this title.

{d). The city manager shall waive sales and use taxes otherwise payable under this chapter on construgtion projects
for the rehabilitation of housing for low income persons whose income does not exceed thirty-five percent of the median
income for Boulder County. '

(e) The city manager or an agent thereof may compromise any civil or criminal dispute under this title to the ex-
tent of $500.00 before referring it to the office of the city attorney for prosecution. The city attorney or a delegate thereof
shall compromise any criminal or civil case arising under this title, upon the manager's written request. Whenever a
compromise of $500.00 or less is made by the manager or an agent thereof, the manager shall file a written opinion
explaining the reasons therefor, which may include financial inability of the taxpayer to pay a larger amount, and a
statement of:

(1) The amount of tax assessed;
(2) The amount of interest, penalties and additional amounts. imposed by this chapter on the taxpayer; and

(3) The amount paid under the terms of the compromise.
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(f) The city manager shall make available to any requesting vendor a map showing the boundaries of the city. The
requesting vendor may rely on such map and any update thereof available to such vendor in determining whether to
collect a sales or use tax or both. No penalty shall be imposed or action for deficiency maintained against such a vendor
who in good faith complies with the most recent map available to it.

(8) The city manager may grant rebates of sales and use taxes paid by primary employers in connection with
equipment acquisition, construction projects, construction equipment and construction materials when, in the judgment of
the city manager, the rebate will serve the economic interests of the city by helping attract or retain a primary employer
-which contributes to a socially, environmentally and economically sustainable community. The city manager may
promulgate interpretive guidelines to define more specifically the circumstances under which rebates may be granted and
to establish application procedures, review criteria, schedules or other matters necessary or desirable for implementation
of this subsection or the purposes and findings in Ordinance No. 7639. Any taxes rebated pursuant to this subsection shall
be deemed payable by the city's general fund. This subsection shall not be used in connection with a taxpayer protest or as
an offset to an audit assessment. :

(h) The city manager shall rebate to the taxpayer the portion of sales and usé taxes paid under this chapter for
Photovoltaic and Solar Thermal Systems specified in this subsection. A portion of the sales and use taxes paid under this
chapter for Photovoltaic and Solar Thermal Systems may be set aside by city council budget actions to create a reserve
account dedicated to providing access to Photovoltaic and Solar Thermal Systems on housing for low or moderate income
persons and on the facilities of site-based nonprofit entities operating in Boulder. The taxpayer rebate shall be the amount
remaining after the reserve account set aside is deducted. This program shall be reviewed periodically for effectiveness,
and shall not be deemed a change in taxing policy.

Ordinance Nos. 4962 (1986); 7478 (2006); 7487 (2006); 7554 (2007); 7639 (2009)
3-2-18. Taxpayer Duty to Keep Records and Make Reports.

(a) The city manager may require any person, by regulation or notice served on such person to make such return,
render such statement, keep and furnish such records or make such information reports as the manager may deem suffi-
cient to demonstrate whether or not such person is liable for payment or collection of tax imposed by this title.

(b) Contractors who have prepaid an estimate of taxes on construction projects under paragraph 3-2-14(a)(2),
B.R.C. 1981, shall, upon completion of each such project, report the actual costs of tangible personal property and taxable
services used therein.

(c) Every taxpayer or other person liable to the city for sales or use tax under this title shall keep and preserve for a
period of three yeats such books, accounts and records, including, without limitation, original sales and purchase records,
as may be necessary to determine the amount of tax that the taxpayer is liable to pay or collect.!

(d) All such books, accounts and records shall be open for examination at any time by the city manager or a duly
authorized agent thereof. If the taxpayer or person does not keep the necessary books, accounts and records within the
city, such taxpayer or person may comply with this subsection by producing books, accounts, records or such information
as the manager reasonably requires for examination within the city or at the place where such books, accounts, records or
information dre regularly kept. ‘

(e) If a taxpayer refuses to furnish any of the foregoing books, accounts, records or information upon request of
the city manager or an agent thereof, the manager may apply to any judge of the District Court of the State of Colorado
for a subpoena to require the taxpayer to appear before the manager, produce any of the foregoing information in the
taxpayer's possession, and testify under oath before the manager.

(f) If the city manager is unable to secure from the taxpayer information relating to the correctness of the tax-
payer's return or the amount of the taxpayer's taxable sales, the manager may apply to any judge of the District Court in

! See Colorado Departiment of Revenue Sales Tax and Use Tax, ICCR 201-4, Regulation 26-116,
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and for Boulder County for. subpoenas to.such other persons as the manager believes may have knowledge of the tax-
payer’s return or income. If the manager shows that the taxpayer cannot be found, evades service of subpoena, fails or
refuses to produce records or give testimony, the judge may cause subpoenas to issue to the persons sought, requiring
them to appear before the manager and give testimony regarding the taxpayer's return or income. If any of the persons so
served with subpoenas fail to respond thereto, the judge may proceed against such persons as in cases of-contempt.

3-2-19. Coordinated Audit.

. (a). Any taxpayer licensed in the city pursuant to scétion 3-2-11, "Sales and Use Tax License," B.R.C. 1981, and
“holding a similar sales tax license in at least four ‘other Colorado municipalities that administer their own sales tax
collection, may request a coordinated audit as provided in this section.. L

-(b).. Within fourteen days of receipt of notice of an intended audit by any municipality that administers its own
sales tax collection, the taxpayer may provide to the city manager, by certified mail, return receipt requested, a written
request for a coordinated audit indicating the municipality from which the notice of intended audit was received and the

~name of the official’ who issued such notice. Such request shall include a list of those Colorado municipalities utilizing - .
Jocal collection of their sales tax in which the taxpayer holds a current sales tax license and a declaration that the taxpayer
will sign a waiver of any passage-of-time based limitation upon the city's right to recover tax owed by the vendor for the
audit period. : T SR S

(c) Except as provided in subsection (g) of this section, any taxpayer that submits a complete request for a coordi-
nated audit and promptly signs a waiver of any passage-of-time based limitation upon the city's right to recover taxes
owed for the proposed audit period may be audited by the city during the twelve months after such request is submitted
only through a coordinated audit involving all of the listed Colorado municipalities electing to participate in such an -
audit. o o ” R

(d) 1If the city desires to participate in the audit of a taxpayer that submits a complete request for a coordinated au-
~ dit pursuant to subsection (b) of this section, the city manager will so notify the city manager or other appropriate official
of the municipality whose notice of audit prompted the taxpayer's request within ten days after receipt of the taxpayer's. =
request for a coordinated audit. The city manager will then cooperate with other participating municipalities in the -
development of arrangements for the coordinated audit, including arrangement of the time during which the coordinated

audit will be conducted, the period of time to be covered by the audit, and a coordinated notice to the taxpayer of those-
records most likely to be required for completion of the coordinated audit. ' e :

(&) If the taxpayer's request for a coordinated audit was in response to a notice of audit issued by the city, the city
manager will facilitate arrangements between the city and other municipalities participating in the ‘coordinated audit
unless and until an official from some other participating municipality agrees to assume this responsibility. The city
manager will cooperate with other participating municipalities to, whenever practicable, minimize the number of auditors
present on the taxpayer's premises to conduct the coordinated audit on behalf of the participating municipalities. Informa-
tion obtained by or on behalf of those municipalities participating in the coordinated audit may be shared only among
such participating municipalities. . ' ' Co ‘

(f) If the taxpayer's request for a coordinated audit was in response to a notice of audit issued by the city, the city
manager will, once arrangements for the coordinated audit between the city and other participating municipalities are
completed, provide written notice to the taxpayer of which municipalities will be participating, the period to be audited,
the records most likely to be required by participating municipatities for completion of the coordinated audit, and the
proposed schedule for the coordinated audit.

(g) The coordinated audit procedure set forth in this section shall not apply:
(1) When the proposed audit is a jeopardy audit;
(2) To audits for which a notice of audit was given prior to the effective date of this section;

(3) When a taxpayer refuses to promptly sign a waiver of any ordinance that ¢ould limit, based upon passage of
time, the city's right to recover for a portion of the audit period; or
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(4) When a taxpayer fails to provide a timely and complete request for a coordinated audit as provided in subsec-
tion (b) of this section,

Ordinance No. 5430 (1991) .
3-2-20. Preservation of Tax Returns and Reports.

(2) All reports and returns required under this title and received by the city shall be preserved for three years and
thereafter until the city manager orders them to be destroyed.

(b) Except in accordance with judicial order or as otherwise provided by law, the city manager and agents, clerks
and employees thereof shall not divulge or make known in any way any information disclosed in any document, repoft or
return filed under this title except such information as is displayed on the tax license. The officials charged with the
custody of documents, reports and returns shall not be required to produce any of them or evidence of aniything contained
in them in any action or proceeding in any court, except on behalf of the manager in an dction or proceeding under the
provisions of this title when the report of a fact shown thereby is directly involved in such acfion or proceeding, in either
of which events the court may require the production of, and may admit into evidence, so much of said reports or of the
facts shown thereby as are pertinent to the action or proceeding and no more.!

(c) Nothing in this section shall be construed to prohibit the delivery to a person or a duly authorized representa-
tive thereof of a copy of any return or report filed in connection with such person's tax. Copies of such records may be
certified by the city mandger or an agent thereof and when so certified shail be evidence equally with the originals and
may be received as evidence of their contents.

(d) Nothing in this section shall be construed to prohibit the publication of statistics so classified as to prevent the
identification of particular reports or returns and the items thereof or the inspection of returns by the city attorney or other
legal representatives of the city.

(e) Notwithstanding the provisions of this section, the city manager may furnish to the taxing officials of the State
of Colorado, its political subdivisions, any other state or political subdivision or the United States, any information
¢ontained in tax returns and related documents filed pursuant to this title or in the report of an audit or irivestigation made
with respect to a return, if the recipient jurisdiction agrees with the manager to grant similar privileges to the city and if

such information is to be used by the jurisdiction only for tax purposes.
(f) Notwithstanding the provisions of this section, the city manager may disclose:

(1) Names, addresses and felephone numbers of the officers and owners of a sales, use, accommodations admis-
sions or admissions tax licensee as that information has been provided to the city by the licensee;

(2) Information to an individual with whom, or an organization with which, the manager has contracted to assist
the city in examining or auditing tax records or collecting taxes, provided that the individual or organization is
required by contract not to disclose any of that information to any person other than the city manager and the
authorized agents, clerks and employees thereof; and

(3) Information to an individual with whom, or an organization with which, the manager has contracted to assist
the city in evaluating economic ‘trends or revenue projections within the city, provided that the individual or
organization is required by contract not to disclose any of that information to any person other than the city
manager and the authorized agents, clerks and employees thereof. -

(8) If a city employee or officer violates the provisions of this section, such employee or officer may be dismissed
from office and may also be prosecuted for a violation of this section.

! Sec Losavio v. Rz;blg. 579 P.2d 1152 (1978),
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(h) - No. individual with-whom, or organization with which, the manager has contracted pursuant to this section
shall fail to comply with the confidentiality provisions of this section. Any such failure may be prosecuted for a violation
of this section, and may constitute a basis upon which to terminate the individual's or organization's contract with the city.

Ordinance Nos. 5882 (1997); 7330 (2003) A
3-2-21. Restrictions on Employment by City Employees.

‘No deputy, agent, clerk or other officer or employee of the city engaged in any activity governed by this title shall
engage in the business or profession of tax accounting or accept employment with or without compensation from any
person holding a sales and use tax license from the city for the purpose, directly or indirectly, of preparing tax returns or
reports required by the city, the State of Colorado, its political subdivisions, any other state or the United States or.accept
any employment for the purpose of advising, preparing materials or data or auditing books or records to be used in an
effort to defeat or cancel any tax or part thereof that has been assessed by the city, the State of Colorado, its political
subdivisions, any other state, its political subdivisions or the United States. :

3-2-22. Penalties for _Faihire to File Tax Return or Pay: Tax (Applies to Entire Title).

(a) If any person fails, neglects or refuses to collect tax or to file a return and pay the tax required by this title or
fails fo remit the correct amount of tax; or underpays the tax on a regular basis; or underpays the tax because of negli-
gence or fraud, the city manager shall make an estimate of the tax due, based on available information, and shall add
thereto penalties, interest and any additions to the tax. The manager shall serve upon the delinquent taxpayer personally or
by first class mail directed to the last address of the taxpayer on file with the city, written niotice of such estimated taxes,
penalties and interest, constituting a Notice of Final Determination, Assessment and Demand for Payment due and
- payable within twenty calendar days after the date of the notice. The taxpayer may request a hearing on the assessment as

provided in section 3-2-25, "Hearings (Applies to Entire Title)," BRR.C. 1981,
(b) The penalti'es‘ asseéséd for failure to file returns or pay taxes as required by this title shall be:

(1) If a person neglects or fails to file a return or pay the tax on any return required under this title on the date pre-
scribed therefor, determined including any extension of time for filing, such taxpayer is liable to pay a penalty
of ten percent plus interest on such delinquent taxes at the rate imposed by subsection (). of this section, plas
one-half of one percent per month from the date when the return or payment was due until paid. In the case of
nonfiling or nonpayment of the sales tax, the one-half percent per month penalty shall not exceed eighteen per-
cent in the aggregate. The city manager shall assess the penalties by serving upon the taxpayer a Notice of Fi-.
nal Determination, Assessment and Demand for Payment, as provided in subsection (2) of this section.

(2) In addition to any other penalties provided by this section, interest at twice the rate providéd in subsection G)
of this section, shall be imposed on any use tax, finally determined to be due ‘and unpaid under any provision of
section 3-2-25, "Hearings (Applies to Entire Title)," B.R.C. 1981, from the date due until paid.-

(c) Ifa taxpayer fails to file a return or pay the tax on any return required under this-title on the date prescribed
therefor, determined with regard to any extension of time for filing, due to fraud with the intent to evade the tax, is liable
to pay a penalty of one hundred percent of the deficiency plus interest collected at a rate of three percent per month-on the
amount of the deficiency from the date the return was due until paid. The city manager shall assess the penalties by
serving upon the taxpayer a Notice of Final Determination, Assessment and Demand for Payment, as provided in subsec-
tion (a) of this section.

(d) If the amount of tax is understated on the taxpayer's return because of a mathematical error on the face of the
return, the city manager shall notify the taxpayer by Notice of Final Determination, Assessment and Demand for Payment
of the amount of tax liability exceeding that shown in the return. The taxpayer has no right of appeal from this assessment
but shall pay the tax due and assessed or file an amended return to show the correct amount of tax due within ten days
from the date of the notice.
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(e) If any amount of tax is not paid on or before the twentieth day following the end of the prescribed reporting pe-
tiod, interest on siich amount at the rate imposed under subsection (j) of this section shall be paid for the period from such
date until paid. The last date prescribed for payment shall be determined without regard to any extension of time for
payment and shall be determined without regard to any notice and demand for payment 1ssued by reason of jeopardy,
prior to the last date otherwise prescribed for such payment.

(f) If any person liable to pay tax imposed by this title has repeatedly failed, neglected or refused to pay the tax
within the time specified for such payment and the city manager has been required to exercise enforcement proceedings
through issuing a distraint warrant to énforce collection of taxes due, the manager may add to the amount of taxes due,
together with all penaltles and interest thereéon otherwrse provided in this title, the followmg penaltres for recumng
drstramt warrants:

() - For the second l:hrough fifth drstramt warrants issued, the’ greater of ﬁfteen percent of the delmquent taxes, in-
terest and penalties dug or the sum of $25 00; and -

(2) For six or more distrairit warrants 1ssued the greater of thrrty percent of the delinquent taxes, interest and pen-
alties due or the sum of $50.00." :

(8) For good cause shown the ¢ity manager may waive any perialty asséssed or interest imposed-under this title,

6} Interest prescribed under this trtle shall be paid upon notice and demand, shall be assessed, collected and paid
in the same manner as the tax to which it applies, and may be assessed and collected at any time durmg the period: within
which the tax to which the interest relates may be assessed and collected,

(i) If any portion of a tax is satisfied by credit of an overpayment, no interest shall be imposed under this tltIe on
the portion of the tax so satisfied for any period during which, if the credit had been allowed, interest would have been
allowed to the taxpayer upon the overpayment.

() When interest is requlred or permltted to be charged under any provisions of subsections (b) through (e) of this
section, the rate of interest shall be orie percent a month.

&) The‘ penalties provided in this section are not exelusive.
Ordinance Nos. 4962 (1986); 5039 (1987); 5430 (1991); 7011 (19:99);7 162 (2001); 7248 (2002)
3-2-23. 'ﬁefunds (Applies to Entire Title).

(a) The right of any person to a refund under this trtle is not assrgnable An application for refund shall be com-
pleted by the purchaser or vendor whio paid the tax, as shown on the invoice of sale.

(b) Ifa dlspute arisés between the purchaser and vendor as to whether or not a sale or purchase is exempt from
taxation under this title, the vendor shall collect and the purchaser shall pay the tax and the vendor shall issue to the
purchaser a sales receipt or paid invoice.

(c¢) Limitations on refund claims shall be as follows;

(1) An application for refund of sales or use tax paid under protest by a taxpayer which claims an exemption pur-
suant to section 3-2-6, "Exempt Property and Services," or 3-2-7, "Exempt Persons," B.R.C. 1981, shall be
‘made within sixty days after the purchase, storage, use or consumptron of the tangrble personal property or tax-
able services whereon an exemptron is ¢laimed.

(2) An application for refund of tax monies paid in error or by mistake shall be made within three years after the
- date of purchase, storage, use or consumption of the tangible personal property for which the refund is claimed.
For bad debt write-offs, the three-year limitation of section 3-2-38, "Limitations," B.R.C. 1981, applies from
the date on which the tax was payable without consideration for the write-off rather than from the date when

the vendor actually writes off the debt.

d § 39-21-114(7), CR.S.
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(3) Applications for refunds shall be made upon forms prescribed and furnished by the city manager, and the tax-
payer shall support the claim for refund by the original paid invoice or sales receipt issued by the vendor and
by the taxpayer's own affidavit establishing grounds for the exception and provide such other information as
the manager may require. o o .

(d) The city manager shall with due speed determine whether to grant the refund and shall notify the applicant in
writing of that determination. Aggrieved applicants may appeal the initial decision by requesting a hearing from the
manager thereon within twenty calendar days of the date of the decision, as provided in section 3-2-25, "Hearings
(Applies to Entire Title),” BR.C. 1981, and may appeal an adverse decision of the manager, as provided in section 3-2-
26, "Appeals From City Manager's Decision (Applies to Entire Title)," B.R.C. 1981.

(e) If the city manager discovers from examining a return within the time periods provided for filing refund re-
quests; upon a claim duly filed by the taxpayer, or upon final judgment of a court that tax, penalty or interest paid by any
taxpayer under this chapter exceeds the amount due or has been illegally or erroneously collected, the manager shall
refund such improperly collected tax, penalty or interest, regardless of whether the tax-was paid under protest, together
with interest provided in section 3-2-24, "No Interest On Overpayments and Refunds (Applies to Entire Title)," B.R.C.
1981. The manager shall issue a warrant for the payment to the taxpayer out of the reserve of the city general fund
provided. therefor. The manager shall keep. on file a duplicate of such voucher and also a.statement that sets forth the
reasons that the refund was made. ‘ ' - '

() Whenever it is established that any taxpayer has, for any period under applicable statutes of limitations, over-
paid a tax imposed by this title and that the taxpayer also has an unpaid balance of tax and interest accrued on the city
manager's records for any other period, the manager shall credit the portion of the overpayment of tax plus interest
allowable thereon that does not exceed the amount of such unpaid balance and shall refund the remainder.

(2) No applicant for a refund or other person supporting an application for refund shall- make any false statement in
connection with such application. The conviction of any person for violating this section is prima facie evidence that all
refunds received by such person during the current calendar year were unlawfully obtained. The city manager may bring
an action to recover such refunds. All refund application forms. shall contain a summary of the penalty provisions pro-
vided in this subsection. ' ' : o

Ordinance Nos. 4812 (1984); 4962 (1986); 5430 (1991); 7248 (2002)
3-2-24. No Interest on Overpayménts ‘and Refunds (Applies to Entire Title).
(a) No interest shall be allowed and paid upon any overpayment under this title.

(b) Any portion of a tax or any interest, penalty, additional assessment or addition to.the tax that has been errone-
ously refunded shall bear interest at the rate stated in subsection 3-2-22(j), B.R.C. 1981, from the date of the payment of
 the refund to the date of its repayment by the taxpayer. '

Ordinance Nos. 4812 (1984); 5430 (1991); 7011 (1999)
3-2-25. Hearings (Applies to Entire Title).

(a) A taxpayer may request a hearing on any proposed tax imposed under this title after receiving a Notice of Final
Determination, Assessment and Demand for Payment or denial of a claim for refund by filing a request for hearing within
twenty calendar days of the date of mailing of the notice of final determination or refiund denial. The city manager may
allow a later filing of a hearing request if the taxpayer shows good cause for a late filing. The request for hearing shall set
forth the reasons for and amount of changes in the notice of final determination or refund denial thadt the taxpayer seeks
and such other information as the manager may prescribe.

(b) The city manager shall conduct the hearing under the procedures prescribed by chapter 1-3, "Quasi-Judicial
Hearings," B.R.C. 1981, except that the manager shall notify the taxpayer in writing of the time and place of the hearing
at least seven calendar days before it is scheduled, unless the taxpayer agrees to a shorter time. The hearing shall be held
within sixty days of the date of receipt of the request for a hearing, unless the taxpayer agrees t0 2 later date.
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(c) The city manager shall conduct the hearing and may administer oaths and take testimony. The hearing officer
on the appeal shall not be the same individual who determined the tax liability.

(d) In lieu of a request for hearing as prowded in subsection (a) of this section, a taxpayer may request an exten-
sion of up to twenty calendar days for seeking a hearing by filing a written request within twenty calendar days after the
date of mailing of the notice of final determination or refund denial or may file a written brief and such other documents
and information as the taxpayer wishes within twenty calendar days after the date of mailing of the notice of final deter-
mination or refund denial and request the city manager to reconsider the action without a hearing, If the taxpayer requests
a reconsideration of the manager's decision, the manager shall consider the request and render a decision, after which the
taxpayer may request a hearing thereon as provided in subsection (a) of this section.

(¢) The city mandger may modify or abate in full the tax, penalty and mtelest protested by the taxpayer or, grant
the requested refund, baseéd on the evxdence and argument presented.

() The c1ty manager shall send a Determmatlon Notlce to the taxpayer setting forth a decision, 1ncludmg any
amount found due or amount of claim for refund denied and the grounds for allowing or rejecting the claim in whole or in
part. The determination notice 1s an assessment that is due and payable within thirty days from its date, unless the tax-
payer appeals the city manager's decision as provided in section 3-2-26, "Appeals From City Manager's Decision (Applies
to Entire Title)," B.R.C. 1981.

(g) If after twenty calendar days from the date of the mailing of the notice of final determination or refund denial,
the tax has not been paid, no request for hearing has been made, no extension has been requested, and no _request for
reconsideration has been filed by the taxpayer, the Notice of Final Determination, Assessment and Demand for Payment
previously mailed constitutes a final assessment of the amount of tax specified, together with intefest and penalties or a
final denial of refund, except as to any amounts about which the taxpayer has filed a protest with the city manager.

Ordinance Nos. 4962 (1986); 5001 (1986); 5430 (1991); 5985 (1998)
3-2-26. Appeals From City Manager's Decision (App’ﬁes to Entire Title).
(8) Anaggrieved taxpayer may appeal the city manager's Determination Notice to:

(1) The District Court in and for Boulder County by filing a complaint for judicial review with the court within
thirty days of the date of the Determination Notice, under Colorado Rule of Civil Procedure 106(a)(4); or,

(2) For sales and use tax, the taxpayer may elect instead to appeal to the executwe director of the Colorado De-
partment of Revenue as provided in § 29-2-106.1, C.R.S., if all the transactions that are the subject miatter of
the city manager's Determination Notice occurred after January 1, 1986,

(b) Within fifteen days after filing the riotice of appeal in cases proceeding under paragraph (a)(1) of this section,
the taxpayer shall file with the District Court a bond in twice the amount of the taxes, interest and other charges pre-
scribed in the Determination Notice that are contested on appeal, or the taxpayer shall dep031t the disputed amount with -
the city manager in lieu of a bond. The taxpayer may satisfy the bond requirement by a savmgs account or certificate of
deposit issued by a state or national bank or by a state or federal savings and loan association in accordance with § 11-35-
101, C.R.S., equal to twice the amount of taxes, interest and other charges stated in the Notice and Final Determination. If
the taxpayer déposits the dlsputed amourit with the manager, no further interest shall accrue on the deficiency contested
during the pendency of the action. After final action of the Supreme Court of Colorado in the case or when time. for
appeal has expired, the furids depos1ted shall be, at the direction of the court; either retained by the manager and applied
against the deficiency or returned int whole or in part to the taxpayer with interest at the rate imposed by subsection 3-2-
22(j), B.R.C. 1981, on the amount refunded, according to the final order in the case. No claim for refund of amounts so
deposited with the manager need be made by the taxpayer in order for the court to order the manager to repay them as
herein provided.

Ordinance Nos. 4962 (1986); 5001 (1986); 5430 (1991)
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3.2-27. Tax Constitutes Lien.

(a) The sales and use tax imposed by this chapter, together with all penalties and interest pertaining thereto, is'a
first and prior lien on tangible personal property other than the goods, stock in trade and business fixtures in which the:
taxpayer has an ownership interest, subject only to valid mortgages and other liens of record at the time of and prior to.the -
recording of the notice of lien provided by subsection (c) of this section. When the tax is collected by ‘a retailer or its
agent, the sales and use tax imposed by this chapter together with all penalties and interest pertaining thereto, is a first and
prior lien upon the goods, stock in trade and business fixtures in which the retailer or agent has an ownership interest
except for goods that have been purchased in the ordinary course of business by retail customers, and such lien takes
“priority over other liens or claims of whatsoever kind or nature on such propex'ty.l The personal property of an owner who
‘has made a bona fide lease to a retailer shall be exempt from the lien created by this subsection if such property can

reasonably be identified from the lease description and if the lessee is given no right to become the owner of the property
used. This exemption shall be effective from the date of the execution of the lease if the lease is recorded with the city
clerk. Motor vehicles which are properly licensed in this state showing the lessor as the owner thereof shall be exempt
from the lien created by this subsection, except that said lien shall apply to the extent that the lessee has equity or a
similar inferest in the motor. vehicle, Where the lessor and lessee are blood relatives or relatives by law or have twenty-
five percent or more common ownership, a lease between such lessee and such lessor shall not be considered as bona fide
for purposes of this subsection.” ‘ ' : o

(b) Whenever the business or property of any taxpayer is placed in receivership, docketed in bankruptcy, seized
“under distraint for nonpayment of property taxes, or an assignment is made for the benefit of creditors, all taxes, penalties
and interest imposed by this title and for which the taxpayer {5 in any way liable under this title are a prior and preferred
claim on the propetty of the taxpayer, except as to preexisting liens or claims of a bona fide mortgagee, pledgee, judgment
creditor, or purchaser whose rights have attached prior to the filing of the notice of lien provided for in subsection (c) of
this section property of the taxpayer other than the goods, stock in trade and business fixtures. No sheriff, receiver,
assignee or other officer may sell the property of any taxpayer subject to the provisions of this title pursuant to process or
order of any court without first ascertaining from the city manager the amount of any taxes, penalties or interest due and
payable under this title. If there are any such taxes, penalties or interest due, the sHeriff, receiver, assignee or other officer
_shall first pay the amount of said taxes, penalties or interest due out of the proceeds of such sale of the property before
paying any monies to judgment creditors or other claimants, except that the officer may pay costs of the proceedings and
‘other preexisting liens or claims as provided in this subsection.- S : '

(c) If any tax, penalty or interest imposed by this title and shown due by returns filed by the taxpayer or by as-
sessments made by the city manager as provided in this title is not paid within ten days after it is due, the manager may
issue a notice, setting forth the name of the taxpayer, the amount of the tax, penalty and interest, the date of its accrual and
the fact that the city claims a first and prior lien on the real-and personal property of the taxpayer, except as to preexisting
{iens or claims of a bona fide mortgagee, pledgee, judgment creditor or purchaser whose rights have attached prior to the
filing of the notice on property of the taxpayer othér than the goods, stock in trade and business fixtures in which the
taxpayer has ownership interest. The Hotice of lien shall be made on forms prescribed by the manager and verified by the
‘manager or a duly qualified agent thereof and may be filed in the office of the clerk and recorder of any county in the
~ state in which the taxpayer owns real or personal property or with any person in possession of any personal property ot
rights to property belonging to the taxpayer. :

(d) The city manager shall release any lien as shown on the records of the county clerk and recorder as herein pro- .
vided, upon payment of all taxes, penalties and interest covered thereby, in the same manner as mortgages and judgments
are released.

Ordinance Nos. 4873 (1984); 5001 (19$6)

U ITT Diversified Credit Comp. v. Couch, 669 P,2d 1355.(Colo. 1983); Dye Construction Co. v. Dolan, 589 P.2d 497 (Colo. App. 1978): Young v. Golden State Bank, 632
P.2d 1053 (Colo. App. 1981),
¥ §39-26-117(1)(b), CR:S,
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3-2-28. Liens on Construction Improvements.

(a) The full amount of unpaid taxes arising from and required to be reported on construction of personal property
affixed to real property under this chapter, together with interest and penalties as herein provided; are a first and prior lien
on the property of the taxpayer and take priority over all other liens of whatsoever kind and nature, except for liens for
general taxes created by state law and for preexisting liens or claims of a bona fide mortgagee, pledgee, judgment creditor
or purchaser whose rights have attached prior to the filing of the notice of lien provided for in subsection 3-2-27(c),,
B.R.C. 1981. . ‘

(b) The city building inspector shall not make a final inspection on or issue a certificate of occupancy for any con-
struction project unless a person has paid or arranged with the city manager to pay all taxes due under this chapter on all
lumber, fixtures and any other building materials and supplies used in or connected with the construction, reoonstructi‘o\n,
alteration, expansion, modification or improvement of any building, dwelling or other structure or improvement to real
property within the city. BT .

3-2-29. Sale of Business Subject to Lien.

(8) Any person who sells a business of stock of goods or quits business shall complete and file the teturns required
under this title within ten days of the date on which such person sold the business or stock of goods or quit business and
indicate that it is a final return, that the business is sold, and the name and address of the purchaser of the business.

(b) A purchaser of a business who has acquired the furniture, fixtures and equipment of ttie business and engages
in a similar business shall withhold sufficient funds from the purchase moriey to cover the amount of taxes, penalties and
interest imposed by this title due and unpaid until the former owner provides a teceipt from the city manager that such
taxes, penalties and interest have been paid. If taxes, penalties and interest imposed by this title are due and unpaid after
the ten day period herein provided, such purchaser of the business is liable for the payment of the taxes, penalties and
interest imposed by this title due and unpaid to the city to the same extent as the seller of the business of stock of godds.
But the purchaser of the business is not liable for such taxes, penalties and interést unless, within sixty days of the: date
that the final return is filed, the manager files a notice of lien in the office of the ¢lerk and recorder of the county where
the property is located, stating the amount of taxes, penalties and interest due or otherwise gives written notice to the
purchaser of the business of the amount of taxes, penalties and interest due.

(c) Any person who obtains by purchase, foreclosure sale or otherwise, except at a sale conducted pursuant to sub-
section 3-2-32(€), B.R.C. 1981, any goods, stock in trade or business fixtires owned, leased or used by afly person takes
them subject to any lien of the city for any delinquent taxes owned by the prior owner of the property and is liable to pay
all delinquent taxes of the prior owner, but only up to and including the value of property so acquired.

Ordinance No. 4873 (1984)
3-2-30. Certificate of Discharge of Lien,

~(a) If any real or personal property is subject to a lien for payment of tax due to the city under this title, the city
manager may issue a certificate of discharge of any part of the property subject to the lien if the manager finds that the
fair market value of that part of such property remaining subject to the lien is at least twice the amount of the unsatisfied
tax liability plus all prior liens upon such property.

(b) If any real or personal property is subject to a lien for payment of tax due to the city under this title, the city
manager may issue a certificate of discharge of any part of the property subject to the lien if the manager is paid in partial
satisfaction of the tax liability an amount determined by the manager to be not less than the value of the city's interest.in
the part of the property so discharged. In determining the value of the part of the property to be discharged, the manager
shall consider the fair market value of the property and the value of the liens that have priority over the city's lien,

(¢) A certificate of release of lien issued under this section is conclusive evidence that the city's lien upon the
property is extinguished, but does not extinguish or release any portion of the lien on property not specified in the release,
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3.2-31. Jeopardy Assessment.

. (a) If the city manager finds that collection of the tax will be jeopardized for any reason, the manager may declare
the taxable period immediately terminated, determine the tax and issue notice and demand for payment thereof, Notwith-
standing the provisions of sections 3-2-25, "Hearings (Applies to Entire Title)," and 3-2-26, "Appeals From City Man-
ager's Decision (Applies to Entire Title)," B.R.C. 1981, the tax shall then be due and payable forthwith, and the manager
may proceed to collect the tax as provided in section 3-2-32, "Enforcing the Collection of Taxes Due (Applies to Entire.
Title)," B.R.C. 1981. R ' '

(b) If the taxpayer subject to a jeopardy assessment provides security for payment of the tax satisfactory to the'city
manager, the manager may forego the jeopardy assessment collection proceedings. -

3-2-32. Enforcing the Collection of Taxes Due (Applies to Entire Title).

(2) The city manager may issue a warrant directed to any employee, agent or representative of the city or any sher-
iff of any .county of the state, commanding such person to distrain, seize and sell the personal property of the taxpayer in
which the taxpayer has an ownership interest, except such property as is exempt from the execution and sale by any
statute of the state of Colorado, for the payment of tax due together with interest and penalties thereon and costs of
execution in the following circumstances:’ =~ ‘ B '

' V(vl) When any deficiency in tax is not paid within twenty calendar days from the date of the Notice and Final De-
termination, Assessment and Demand for Payment and no hearing or extension or reconsideration has been re-
quested; ' - .

(2) When any deficiency in tax is not paid within thirty days from the date of the Determination Notice and no ap-
peal from such deficiency assessment has been docketed in any District Court in and for Boulder County or
filed with the Colorado Director of Revenue during such time, except that if the city manager finds that collec-
tion of the tax will be jeopardized during such period, the manager may immediately issue a distraint warrant;

(3) When any deficiency in tax is not paid within the time prescribed in the jildgmcn‘t on any appeal to the District
“Court in and for Boulder County or the Colorado Director of Revenue; - o :

. (4) Immediately upon making a jeopardy assessment or issuing a demand'fbr pﬁynient upon jeopardy assessment -
as provided in section 3-2-31, "Jeopardy Assessment,” BR.C./ 1981501 - -

(5) Afteror concgrrently with the filing of a notice of lien as prdvided in subse'ction‘b3-i-27‘(c),.B.R.C. 1981.

(b) The city manager may apply to any judge of the municipal court for a warrant authorizing the manager {0
search for and seize property located within the city limits for the purpose of enforcing the collection of taxes under this
title. Municipal judges shall issue such warrant after the manager demonstrates that: '

(1) The premises to which entry is sought contain property that is subject to levy and sale for taxes due; and

(2) At least one of the preconditions of subsection (a) of this section have been satisfied, but if a jeopardy assess-
ment has been declared under section 3-2-31, "Jeopardy Assessment,” B.R.C. 1981, the city manager sets forth
the reasons that collection of the tax will be jeopardized. '

(¢) The procedures to be followed in issuing and executing 4 warrant pursuant to this subsection shall comply with
Rule 241(C) and (D) of the Colorado Municipal Court Rules of Procedure.

(d) The taxpayer may contest a warrant previously issued under the procedure provided by Rule 241(E) of the
Colorado Municipal Court Rules of the Procedure, except that no proceeding to contest such warrant may be brought after
five days prior to the date fixed for sale of the distrained property.
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(e) The agent charged with the collection shall make or cause to be made an account of the goods or effects dis-
trained, and shall leave a copy of such account, signed by the agent making such distraint, with the owner or possessor, at
the owner's or possessor's usual place of abode with some family member over the age of eighteen years; at the owner's or
possessors usual place of buisiness with a sténographer, bookkeeper or chief clerk; or; if the taxpayer is a corporation,
with any officer, manager, general agent or agent for process, with a statement of the sum demanded and the time and
place of sale. The agent charged with collection shall forthwith cause to be published a notice of the time and place of sale
and a description of the ploperty to be sold in a newspaper within the county wheérein distraint is made, or, ini lieu thereof
and in the discretion of the city manager, the agent or sheriff shall cause such notice to be publicly posted at the court-
house of the county wherein such distraint is made, and copies thereof to be posted in at least two other public places
within said county. The time fixed for the sale shall tiot be less than ten days nor more than $ixty days from the date of
such notification to the owner or possessor of the property and the publication or posting of such notices: The sale may be
adjourned or postponed from time to time by the agent or sheriff, if the agent or sheriff deems it advisable, to a date
certain but not for a time to exceed in all ninety days from the date first fixed for the sale. When any personal property is
advertised for sale under distraint, the agent or sheriff makmg the seizure shall proceed to sell such property at public
auction, offering the property at not less than a fair minimum price that includes the expenses of makmg the seizure and
of advertising the sale: If the amount bid for the property at the sale does not equal the fair minimum price so fixed, the
agent or sheriff conducting the sale may declare the same to be purchased for the city. The property so purchased may
then be sold by the agent or sheriff under such regulations as may be prescribed by the city manager for disposing of c1ty
property. The goods, chattels or effects so distrained shall be restored to the owner or possessor, if, prior to the sale, the
amount due is paid together with the fees and other charges, or they may be redeemed by any person holding a chattel
mortgage or other ev1dence of right of possession.

(f) Inall cases of sale, the agent or sheriff making the sale shall issue a certificate of sale to each purchaser, and
such certificate is prima facie evidence of the right of the agent or sheriff to make such sale and conclusive evidence of
the regularity of the proceedings in making the sale; it transfers to the purchaser all right, title and interest of the delin-
quent taxpayer in and to the property sold. Where such property consists of certificates of securities or other evidence of
indebteddess: in the possession of the agent or sheriff, the taxpayer shall endorse such certificates to the purchaser thereof
and supply the purchaser with any proof of the taxpayer's authority to transfer or with any other requisite that may be
necessary to obtain registration of the transfer of the certificate. Any surplus remaining above first the city's taxes,
penalties, interest, costs and expenses of making the seizure and of advertising the sdle and then any amounts distributed
pro rata to other jurisdictions under recorded sales and use or personal property ad valorem tax liens shall be returned to
the property owner or such person having a legal rlght to the property and, on demand, the city manager shall render an
account in writing of the sale.

(8) In any case where a taxpayer has refused or neglected to pay any tax due to the city uinder this title and a lien
has been filed as provided in subsection 3-2-27(c), B.R.C. 1981, the city manager may certify the amount of the tax due
and unpaid interest, together with ten percent of the delinquent amount for costs of county collection, to the Boulder
County Treasurer to be assessed and collected in the same manner as general taxes are assessed and collected, as p10v1ded
in section 2-2-12, "City Manager May Certify Taxes, Charges and Assessments to County Treasurer for Collection,"
B.R.C. 1981.

Ordinance Nos. 4873 (1984); 5430 (1991)
3-2-33. Recovery of Unpaid Tax by Action at Law.

(2) In addition to other remedies provided in this title, the city manager may also treat any such taxes, penalties or
interest due and unpaid as a debt due to the city from the taxpayer, If a taxpayer fails to pay the tax, or any portion
thereof, or any penalty or interest thereon when due, the manager may recover at law the amount of sich taxes, penalties
and interest in a county or district court of the county where the taxpayer resides or has a principal place of business that
has jurisdiction of the amounts sought to be collected. The return of the taxpayer or the assessment made by the manager
as herein provided is prima facie proof of the amount due. ‘

(b) Such actions may be actions in attachment, and writs of attachment may be issued to the sheriff. In any such
proceedings no bond shall be required of the city manager, nor shall any sheriff require of the manager an indemnifying
bond for executing the writ of attachment or writ of execution upon any judgment entered in such proceedings. The
manager may also prosecute appeals or writs of error in such cases without the necessity of providing bond therefor.
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(c) Inany case in which a taxpayer has refused or neglected to pay any tax, penalty.or interest due to the city under
this title and a lien has been filed upon any real or personal property, the city manager may cause a civil action to be filed
in the district court of the county in which is situated any such property subject to said lien to enforce the lien and subject
any real or personal property or any right, title or interest in such property to the payment of the amount due. The court
shall decree a sale of such real property and distribute the proceeds of such sale, according to the court's findings concern-
ing the interest of the parties and of the city. The proceedings in such action, the manner of sale, the period for and
manner of redemption from such sale, and the execution of deed of conveyance shall be in accordance with the law of
foreclosures of mortgages upon real property. In any such action, the court. may appoint a receiver of the property in-
volved in such action if equity so requires. Y ' ‘

(d) Anyperson having a lien upon or any interest in any real or personal property referred to in this section under
or by virtue of any instrument duly filed of record in the office of the county clerk and recorder of the county in which
such property is located prior to the filing of the notice that created a lien upon such property for taxes, penalties or
interest or any person purchasing such property at a sale to satisfy such prior lien ot interest may make a written request
to the city manager to file a civil action as provided in this section. If the manager does not file such civil action within
two months after receiving such written request, such person may file a civil action ini the district court of any county
where any such property is situated asking for a final determination of all claims of the city to.and all liens of the city
upon the property in question. Service of the process in such action upon the city shall be made upon the manager or an
agent thereof. The court shall in such civil action adjudicate the matters involved therein in the same manner as in the
case of civil-actions filed under subsection (c) of this section.

3:2-34. City May Be a Party Defendant.

In any action affecting the title to real estate or the ownership or rights to possession of personal property, the city .
may be made a party defendant for the purpose of obtaining an adjudication or determination of its lien upon the property
involved therein, and in any such action service of summons upon the city manager or any person in charge of the
manager's office is sufficient service upon the city. o

3-2-35. Injunctive Relief.

The city manager may seek injunctive or other equitable relief in any court of competent jurisdiction to enforce pro--
~vistons of this title. : : . ‘ ‘

3-2-36. Obligations 6f Fiduciaries and Others.

(a) For the purpose of facilitating settlement and distribution of estates, frusts, receiverships, other fiduciary rela-
tionships and the assets of corporations in the process of dissolution or that have been dissolved, the city manager may
agree with the fiduciary or surviving corporate directors upon an amount of taxes die from the decedent ot from the
decedent's estate, the. trust, receivership or other fiduciary relationship, or corporation for any of the periods of tax.
liability under this title. Payment in accordance with such agreement fully satisfies the tax liability for the periods that the
agreement covers, unless the taxpayer has committed fraud or malfeasance or misrepresented a material fact regarding the
tax or liability therefor. '

(b) Except as provided in subsection (d) of this section, any personal representative of a decedent or the estate ofa
decedent, any trustee, receiver or other person acting in a fiduciary capacity, or any director of a corporation in the
process of dissolution or that has been dissolved who distributes the estate or fund under such person's control without
having first paid any taxes covered by this title due from such decedent, decedent's estate, trust estate, receivership or
corporation and that may be assessed within the periods authorized by this title is personally liable to the extent of the
property distributed by such person for any unpaid taxes of the decedent, decedent's estate, trust estate, receivership or
corporation imposed by or due under this title and assessed within the periods authorized by this title.

(¢) The distributee of a decedent’s estate, a trust estate or fund and the s_tockholder of any dissolved corporation
who receives any of the property of such decedent's estate, trust estate, fund or corporation is liable under this title to the
same extent that the decedent, trust estate, fund or corporation is liable under this title.
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(d) If a tax under this title is due from a decedent or the decedent’s estate, personal liability of the persons set forth
in this section remains in effect only if a determination of the tax due is made and notice and. demand therefor issues
within eighteen months after the decedent's personal representative files with the city manager a written request for such
determination, filed after it has filed the decedent's final return or the decedent's estate's return to which the request
applies. A request for determination under this subsection does not extend the otherwise applicable period of limitation.

-(e) If a tax under this title is due from a corporation that is in the process of dissolution or has been dissolved, per-
sonal liability of directors or stockholders as provided in this section remains in effect only if a determination of the tax
due is made and notice and demand therefor issued within eighteen moriths after the corporation files with the city
manager a written request for such determination, filed after it has filed the corporation's retutn, but only if the request
states that the dissolution was begun in good faith before the expiration of the eighteen month period and the dissolution
is completed. A request for detérmination under this subsection does mot extend the otherwise applicable period of
limitation. '

3-2-37. Violations of Tax Chapt_er.

(a) No person shall fail or refuse to make any returni required to be made, make any false or fraudulent return or
any false statements in any return, fail or refuse to pay to the city manager any taxes collected or taxes, penalties or
interest due to the city, evade the collection and payment of the tax in any manner, fail to keep or disclose recotds
required by this title or violate any of the requirements of this title. '

(b) Each and every twenty-four hours during which any violation of this title continues constitutes a distinct and
separate violation thereof subject to the penalties prescribed in section 5-2-4, "General Penalties,” B.R.C. 1981.

3-2-38. Limitations.

(a) Except as otherwise provided in this section, the taxes for any period; together with the interest thereon and
penalties with respect thereto, imposed by this title shall not be assessed, nor shall credit be taken, notice of lien be filed,
distraint warrant be issued, bond be collected upon, suit for collection be instituted, or any other action be commenced to
collect the taxes more than three years after the date on which the tax was payable. Nor shall any lien continue after such
period, except for taxes assessed before the expiration of such period, when a notice of lien regarding such taxes was filed
prior to the expiration of such period, in which case the lien shall continue for only one year after the filing of notice
thereof. ‘

(b) Proceedings for collection of taxes, interest and penalties may be commenced at any time in the case of a false
or fraudulent return filed with the intent to evade tax and in the case of a taxpayer who fails to file a return as required
under this title. :

(c) For purposes of this section, a tax return filed before the Iast dﬁy prescribed by law or regulation issued under
this title for filing of returns shall be considered to be filed on such last day.

(d) Where before the expiration of the time prescribed in this section for the assessmerit of tax, bath the city man-
ager and the taxpayer have consented in writing to any assessment after such time, the tax may be assessed at any time
prior to the expiration of the agreed upon time. The period to which the manager and taxpayer agree may be extended by

- subsequent agreement in writing made before the expiration of the previously agreed upon time.

(e) Nothing in this section shall be construed to limit any right of any statute on the effective date of this title.
() In the case of failure to file a return, the sales tax, use tax or both may be assessed and collected at any time.
Ordinance No. 4962 (1986)
3-2-39.. Earmarked Révenues. ' .

(a) The amount of the sales and use tax revenue attributable to the levy and collection of one cent of sales and use
tax for each fiscal year shall be set aside in a separate fund entitled "Open Space and Street Fund,” and expended by the
city only as follows:
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(1) To pay a portion of the tax refund program as provided under chapter 3-5, "Tax Refund Program,” B.R.C.
1981, as amended, such portion to be $160,000.00 for 1984, and an equivalent amount as adjusted by the
change in the Consumer Price Index each year thereafter. ‘ -

(2) All other monies accruing to the open space and street fund shall be expended only for the acquisition of open
space real property or interest in real property, or for the payment of indebtedness incurred for such acquisi-
tion, and for such expenditures as may be necessary to protect open space properties or interest in real proper-
ties so acquired from any and all threatened or actual damages, loss, destruction or impairment from any cause
or occurrence, and also for projects related to transportation or for or related or appurtenant to transportation

. services or facilities, including, without limitation, studying, acquiring, constructing, providing, operating, re-
placing or maintaining transportation services or facilities and all services and facilities incidental or appurte-
nant thereto, and the payment of indebtedness for any such expenditures.

(b) Prior to the adoption of the city's budget for the succeeding fiscal year, the city council shall review the reve-
nues and expenditures of the open space and street fund in order to assure that the period '1968-1969 and in every suc-
ceeding two-year period, the expenditures of monies during said period for acquisition of open space real property or
interests in real property, or the payment of indebtedness incurred therefor and the expenses as may be necessary to
protect open space real properties or interests therein so acquired from any and all threatened ‘or actual damages, loss,
destruction, or impairment from any cause or occurrence, do not exceed forty percent of the revenues accruing or ex-
pected to accrue to said fund during said two-year period, exclusive of that portion necessary to pay the portion of the tax
refund program specified in paragraph (a)(1) of this section and exclusive of that portion authorized for transfer and
transferred to the general fund; and to assure that in such two-year period the expenditures. of mohies for transportation
and related or appurtenant facilities or service or indebtedness therefor described in paragraph (a)(2) of this section, do
not exceed sixty percent of the revenues accruing or expected to accrue to said fund during such two-year period, exclu-
sive of that portion necessary to pay the portion of the tax refund program specified in paragraph (a)(1) of this section and
exclusive of that portion authorized for transfer and transferred to the general fund of the city. '

{c) Pledged sales and accommodations tax revenue, as defined in the cooperation agreement dated May 7, 2003,
between the city, the City of Boulder Central Area General Improvement District and the Boulder Urban Renewal
Authority, means the 1.6 percent sales tax levied by the city on the retail sale of taxable goods and services within the
Boulder Urban Renewal Authority's 9th and Canyon Tax Increment Area, which ‘1.6 percent includes the 1.0 percent

-~ general sales tax allocable to the city's. general fund and the 0.6 percent transportation sales tax allocable to the city’s
transportation fund, each of which is a permanent city sales tax and does not have a stated expiration date, and the 5.5
percent accommodations tax in the nature of a sales tax levied by the city on the price paid for the rental of hotel rooms.
located within the tax increment area; but this shall not include any such tax if the same is repealed. This revenue is
pledged to the Authority to support the District's bonds for the facility it constructed in the Tax Increment Area.

(d) From January 1, 1993 through December 31, 1993 the amount of sales and use tax revenue attributable to the
levy and collection of the 0.15 percent of sales and use tax shall be used for general fund purposes. From January 1, 1994
through December 31, 1998, and thereafter for any remaining balances and interest thereon, the amount of sales and use
tax revenue attributable to the levy and collection of the 0.15 percent of sales and use tax shall be set aside and used only
for the following purposes:

(1) Forty percent shall be paid into a human services fund, to be expended only for human services, including,
without limitation, programs for health care, child care, mental health services, services for youth, services for
the elderly and services for the disabled, prevention and mitigation of childhood physical and sexual abuse and
domestic violence, emergency shelter for the homeless, family support services, job training, job development
and job placement. All such expenditures shall be consistent with a human services master plan to be adopted

_ by the city council.

(2) Twenty percent shall be paid into a parks and recreation fund, to be expended as set forth in this paragraph.
Prior to the issuance of bonds supported by this fund, the monies in the fund shall be paid into the permanent
park and recreation fund. After the issuance of such bonds, the monies of this fund shall be expended by the
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city council for the payment of the principal of and premium, if any, and interest and reserves, if any, on such
bonds, for the following parks and recreation projects: softball fields, soccer fields and other parks and recrea-
tion capital improvements, including, without limitation, refurbishment of parks and recreation facilities, to-
gether with all necessary incidental appurtenant facilities, structures, furnishings and equipment. Any monies
remaining in the fund on the day following any principal payment date on the bonds shall be expended by the
city council to defray operations and maintenance costs associated with the softball fields, soccer fields and
other parks and recreation capital improvements, to the extent reasonably required therefor. Any monies there-
after remaining in the fund shall be paid into the permanent park and recreation fund.

(3) Eight percent shall be paid into an environmental fund, to be ex‘p_ended only for environmental ﬁ:qj}ects, includ-
ing, without liftitation, 4 recycling center, a hazardous waste drop-off- center and a pollution prevention pro-
gram.

(4) Eight percent shall be paid into a youth opportunity fund, to be expended only.for culture and arts programs,
recreation, sports and other youth activities for young persons who are otherwise underserved in such pro-
grams, and to enthance the availability and attractiveness of such programs toc young persons. Youth as used in
this paragraph means persons under the age of twenty-one, or through graduation from high school, whichever
comes first. : S

(5) Four percent shall be paid into an arts and cultural fund, to be expended only for the arts, culture and mainte-

- nance of city buildings used for the arts and culture, including, without limitation, stabilization of arts and cul-

. tural services delivery entities and development of arts and cultiral programs, which may include, without

limitation, community outreach, arts in education and access to arts and culture by underserved populations.

All such expenditures shall be consistent with an arts and culture master plan and other relevant plans to be
adopted by the city council. ‘ ‘

(6) The remaining twenty percent shall be available for appropriation for basic municipal services, including,
without limitation, parks and recreation facilities refurbishment and municipal facilities refurbishment, but if
the city council finds that basic municipal services can be funded adequately without use of all or part of this
portion of the tax, then the portion of the tax not allocated to basic municipal services shall be earmarked for
and distributed to the five funds listed above. After the issuance of bonds supported by the revenues described
in this paragraph, the revenues shall be expended by the city council for the payment of the principal of, and
premium, if any, and interest and reserves, if any, on such bonds, together with all necessary incidental appur-
tenant facilities, structures, furnishings and equipment. Any such revenues on the day following any principal

payment date on the bonds may be used for any basic municipal services purpose.

(7) For the year 1999 and thereafter, the city council may, after considéring the recommendations of a citizen re-
view committee appointed for that purpose, adjust the earmarking set forth in this subsection, except to the ex-
tent required for the repayment of bonds.

~ (e) Effective January 1, 1988, the amount of the sales and use tax revenue attributable to the levy and collection of
0.38 percent of sales and tise tax and required for payments on related bonds shall be set aside as follows:

Beginning at such time as any bonds are issued by the city pursuant to authority granted by the electots in No-
vember, 1987, for the purpose of acquiring any real or personal pioperty or any interest therein and construct-
ing and equipping library buildings, not in a floodway, the city manager shall determine the amount, if any,
reasonably necessary for the payment within the next payment period following such determination of princi-
pal, interest, premium, if any, and reserves on such bonds arid shall set aside a pro rata portion of such monies
in a separate "Library Bond Fund." The monies of said fund shall be expended by the city council solely for the
above-stated principal, interest, premium, and reserve bond payment purposes. The tesidual amount shall be
added to the general fund of the city.

(f) From January 1, 1990 through December 31, 2018, the amount of the sales and use tix revenue attributable to
the levy and collection of 0.33 percent of sales and use tax shall be set aside in an open space fund for the acquisition,
maintenance, preservation, retention and use of open space lands as defined in section 170 of the charter, and the payment
of any indebtedness and tax refunds related thereto.
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(g). From January 1, 1996 through December 31, 2015, the amount of the sales and use tax revenue attributable to
the levy and collection of 0.25 percent of sales and use tax approved by the electors in November, 1995, shail be set aside
in a separate fund and pledged for the payment of the principal, interest and premium, if .any, on the park bonds concur-
rently approved by the electors, and-then for: development, operation and maintenance of the land"and improvements
purchased or constructed with the proceeds of the bonds; renovation and refurbishment or. replacement of four pools;
renovation and replacement of recreation facilities, playgrounds, mountain park trails and the civic park complex;
improvements to recreation centers and development of new recreation projects to be determined in the future through the
master planning process by the city council; maintenance of the community park site in north Boulder; development of a
mountain parks environmental education program; and for renovation of city-owned historical and cultural facilities; with
the remainder being dedicated for parks and recreation purposes: - : ’ ' —

(h) From January 1, 2007 through__ December 31, _2()_07, the amount of the sales and use tax revenue aitribufable to-
the levy and collection of 0.15 percent sales and use tax- approved by the electors. in November, 2006, shall be used for

funding construction of phase I'of a fire training center and, if any funds remain after construétion of phase I, using the
funds for construction of phase IT or the purchase of fire apparatus, or both. e :

(i) From January 1, 2004 through December 31, 2019, the amount of sales and use tax attributable to the levy and
collection of 0.15 percent sales and use tax approved by the electors in November, 2003, shall be used to provide addi-
tional revenues for open space purposes as defined in the charter, and the payment of any indebtedness therefor. -

Ordinance Nos. 4812 (1984); 4879 (1985); 5015.(1986); 5047 (1987); 5222 (1989); 5492'” (1992); 5780 (19‘96); 5958
(1997); 7323 (2003); 7505 (2006) - ST o \ Con -

3-2-40. Participation in Simpﬁi‘icatibn Meetings and Central Registry.

(a) The city manager will cooperate with and participate on an as-needed basis in a permanent statewide sales and
use tax committee convened by the Colorado, Municipal League which is composed of state and municipal sales and use_
tax officials and business officials. Said committee will meet for the purpose of discussing and seeking resolution to sales :
and use tax problems which may arise. Co R P i

- (b) In order to initiate and maintain a central registry of sales and use tax ordinances, the city manager will file:
with the Colorado Municipal League a copy of the city's sales and use tax chapter prior to the enactment of this ordinance.

(¢) In order to keep the central registry'curreﬁt‘, ihc\cify manager. will file ahy proposed amcndment-téithe sales
and use tax chapter with the Colorado Municipal League prior to its effective date. : R

(d) Failure to file any stch ordinance or amendmeﬂ_t.shallk not invalidate such ordinance or amendmént_J B
Ordinance No. 5430 (1991)
3.2-41. Revenne Changes.

Pursuant to article X, section 20 of the Colorado Constitution, the qualified electors of the City of Boulder authorize
the city to collect, retain'and expend the full proceeds of the city's sales and use tax, admissions tax and accommodations
tax and all available non-federal grants, notwithstanding any state restriction on fiscal year spending, including, without
limitation, the restrictions of article X, séction 20 of the Colorado Constitution. Such taxes and grants shall be excluded
from the definition of fiscal year spending contained in article X, section 20 of the Colorado Constitution on and after
January 1, 1993. Nothing in this section shall be interpreted to authorize any increase in the rate of taxation of the sales
and use tax, the admissions tax or the accommodations tax, without a vote of the people if and when required pursuant to
article X, section 20 of the Colorado Constitution.

Ordinance No. 5579 (1993)
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