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Construction Use Tax   
 

 
 

 

PRESENTER:         Jane S. Brautigam, City Manager  

 

 

EXECUTIVE SUMMARY: 

 
This memo is intended to provide the City Council (Council) with a report about the 
collection of Construction Use Tax in the City of Boulder (City).  This Executive 
Summary will describe the City Manager’s determination, which is more fully discussed 
on pages 2 - 3. 
 
The City Manager’s determination includes decisions to: 
 
(a) uphold the final determinations reached in Construction Use Tax audits completed 

prior to August 2009 as a part of the City’s routine efforts that were not appealed; and 
 
(b) end collection efforts related to the voluntary compliance program outlined in the 

August 2009 letters.  Voluntary payments made to the City in response to those letters 
will be refunded. 

 
With regard to item (b) addressed above, reconciliation and audit processes will not be 
utilized by the City to determine underpayment or overpayment of Construction Use 
Taxes where building permits were issued during the period of June 1, 2006 and June 30, 
2009.  However, the City will continue to provide a process to refund overpaid 
Construction Use Taxes upon request.     
 
Finally, a process to clarify City code provisions and implement corresponding 
procedures will be undertaken.  The input of affected stakeholders will be sought as the 
City moves forward.   
 

CITY COUNCIL’S ROLE: 

 
The determinations described in this report are being made by the City Manager in her 
role as the chief administrative officer of the City of Boulder.  Because this matter is one 
of general community concern which has been discussed with City Council, it will be 
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presented to Council at its Dec. 15, 2009 regular meeting where public comment will be 
taken.  The Council does not need to take action on this matter unless the Council wishes 
to give specific direction to the City Manager regarding issues of concern to the Council 
related to the determination. 
 

SUMMARY OF CITY MANAGER DETERMINATION: 

 

With regard to the collection of Construction Use Taxes related to routine 

audits completed prior to August 2009: 

 
The City has the authority to collect Construction Use Tax, to verify the valuation of the 
cost of building materials in order to make an accurate calculation of amounts owed, and 
to perform audits.   

 

During the first half of 2009, the City completed routine Construction Use Tax audits of 
16 construction contractors.1  These audits were not a part of the Construction Use Tax 
voluntary compliance efforts initiated by the City in August 2009.  Since these audits 
were completed as a part of the City’s routine efforts, the final determinations that were 
not appealed as a result of those audits will stand.   
 
Parties who owe taxes based on these audits will have until Feb. 1, 2010 to make 
payment arrangements with the City.  The period between the suspension of payments to 
allow for this review and Feb. 1, 2010 will be penalty and interest free.  In accordance 
with Boulder Revised Code (B.R.C.) §3-2-25, any taxpayer who requested a hearing on 
the Construction Use Tax imposed after receiving a Notice of Final Determination, 
Assessment, and Demand for Payment or denial of claim for refund within the required 
time period may continue through the hearing process.2 
 

With regard to the reconciliation and collection of under-collected 

Construction Use Taxes undertaken by the City since August 2009:   

 

The City failed to reconcile Construction Use Taxes at the conclusion of projects in a 
consistent manner over a relatively long period.  The City’s practice has been to enforce 
the reconciliation requirement only during an audit or when a refund was requested by a 

                                                           
1 Like other taxing authorities, the City uses a wide variety of factors in deciding how to utilize its limited 
auditing resources.  Some random audits are done and some audits are based upon a sampling of a 
particular industry or sector.  Some audits are based upon evidence.  For example, if auditors become aware 
of advertising by entities that have not filed returns or otherwise become aware of the failure to file returns, 
the entity will be contacted and may be advised that audits many be conducted.  There are instances where 
information obtained in one audit leads to other entities that may not have fully met their tax obligations.  
Larger entities tend to be audited more often than smaller ones because the tax consequences tend to be 
more significant.  In addition, various taxing authorities communicate with each other about areas in which 
auditing resources are most beneficially focused. 
2 After reviewing specific project related information, a City auditor may contact a taxpayer and offer the 
option of a full audit or settlement.  A taxpayer who has settled a disputed Construction Use Tax matter 
after being so contacted has waived any right to further process including appeals.  In such cases, no 
refunds will be issued. 
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taxpayer.  That practice contributed to the establishment of a series of community 
expectations that reconciliation was not required.  As a result, collection efforts related to 
the voluntary compliance program outlined in the August 2009 letters will end.    
 
Construction Use Taxes collected by the City through voluntary payments made as a 
result of the voluntary compliance letters mailed in August 2009 will be refunded, 
without interest.   
 
The decision to refund these Construction Use Taxes is limited to the amount collected 
solely as a result of voluntary payment in response to the letters sent out in August 2009. 
This decision will only affect projects for which building permits were issued. 

 

With regard to the future collection of Construction Use Taxes:   
 
The City will develop a proposal intended to clarify its regulations and procedures related 
to the collection of Construction Use Taxes.  In doing so, the City will seek to maximize 
transparency, cooperation and opportunities for public input including input from a group 
of industry stakeholders.  
 
In the period between the date of this report and Jan. 1, 2010, the City will collect 
estimated Construction Use Taxes based on valuations using the table adopted on Feb. 
17, 2009.  Effective Jan. 1, 2010, valuations will be based on the table adopted on Oct. 
27, 2009, or the contractor’s estimate of value, whichever is highest.   
 
During the period of time between the date of this report and the date upon which new 
regulations and procedures are implemented, the City does not intend to use its audit 
resources to attempt collection of additional Construction Use Tax revenues in 
connection with projects for which estimated taxes were paid at the time of issuance of 
building permits.  As such, reconciliation and audit processes will not be utilized by the 
City to determine underpayment or overpayment of Construction Use Taxes where 
building permits were issued during the period of June 1, 2006 and June 30, 2009.  
However, the City will continue to provide a process to permit refunds of overpaid 
Construction Use Taxes upon request.   
 
It is important to note that this applies only to reconciliations and/ or audits of the 
Construction Use Tax.  With regard to the audit, reconciliation and filing requirements of 
other taxes and/ or businesses, the City’s processes will continue to operate. 

 

IMPACTS:  
 

• Fiscal: The value of retaining Construction Use Tax payments made pursuant to 
routine audits completed prior to August 2009 is $692,140. 
 
The cost of implementing the City Manager determination to refund voluntary tax 
payments made as a result of the voluntary compliance letters mailed in August 
2009 is $32,498. These funds have not been appropriated or spent.   



AGENDA ITEM #         5A             PAGE  4                      

 

• Social:  There is a social benefit in taking steps to maximize the public’s trust in 
the fairness and transparency of the City’s tax practices.   

 

BACKGROUND AND ANALYSIS:   

 

The City has the authority to collect Construction Use Tax, to verify the valuation of the 
cost of building materials in order to make an accurate calculation of amounts owed, and 
to perform audits.  In exercising this authority, the City performs routine audits.   
 
During the first half of 2009, the City completed routine Construction Use Tax audits of 
16 construction contractors.  These audits were not a part of the Construction Use Tax 
voluntary compliance efforts initiated by the City in August 2009.    
 
A general contractor who wishes to appeal the tax debt identified during this audit 
process may request a hearing.  In accordance with B.R.C. §3-2-25, the hearing must be 
requested within 20 calendar days of the date of the mailing of an Assessment, Notice of 
Final Determination, Demand for Payment or denial of a claim for refund.  In the event 
the project’s general contractor (or taxpayer) fails to request a hearing within the time 
provided, the project’s general contractor (or taxpayer) has waived the right to appeal.3 
 
Contractors, homeowners and lessees who build, reconstruct, alter or improve any 
building or other structure and who purchase tangible personal property or taxable service 
for use in the building or structure are required to pay a sales or use tax imposed by the 
Chapter 3-2 of the B.R.C.   
 
In accordance with Boulder Revised Code §3-2-14(a), those paying such taxes may use 
one of the following methods to pay applicable sales and use tax: 
 

(1) Payment to a vendor licensed by the City of tangible property or taxable 
services at the time and place of purchase; 
 

(2) Payment  at the time a building permit is issued, on an estimated percentage 
based on the total valuation of the construction contract; or 
 

(3) Filing a tax return on a monthly or other basis and payment of the tax by the 
twentieth day of each reporting period. 

 
For those who use payment of an estimated tax at time of building permit issuance,  
B.R.C. §3-2-18(b) requires that the actual costs of tangible personal property and taxable 

                                                           
3 After reviewing some specific project information, a City auditor may contact a taxpayer and offer the 
option of a full audit or settlement.  This type of contact is one of the initial steps in a formal audit process.  
A taxpayer who settled a disputed Construction Use Tax matter in this manner has waived any right to 
further process including appeals. 
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services be reported upon the completion of each project.  (For purposes of this memo, 
this reporting requirement is called ”reconciliation.”)   
 
While the City has not consistently required reconciliation when projects are completed, 
a total of 19 Construction Use Tax reconciliations have occurred over the past five years.  
Fifteen of the 19 reconciliation processes resulted in a refund to the taxpayers.  The City 
routinely selects construction projects for use tax audits each year.  In the last five years, 
76 projects were audited.  Ten of those processes resulted in refunds.   
 
While completing routine tax audits in late 2008 and early 2009, members of the Finance 
Department auditing staff observed a pattern in which estimated payments made upon 
permit issuance were consistently lower than the actual taxes due based upon the 
completed project costs.  It appeared that the trend demonstrated that a valuation table 
relied upon by the City to estimate value was no longer accurately projecting the full cost 
of building materials that are used in construction in our area.   
 
As these routine Construction Use Tax audits continued in early 2009, various individual 
contractors and members of the Planning and Development Services Advisory Group 
(P&DS) expressed concerns that the on-going audits seemed targeted.  In an effort to 
address the concerns that audits were unfairly targeting certain projects, the Finance 
Department developed a plan by which homeowners and contractors would be 
systematically contacted regarding potentially under collected Construction Use Taxes. 
 
A letter for homeowners and contractors who had completed construction projects during 
the period of August 2006 through August 2009 was prepared, and included a request for 
voluntary compliance, an educational handout and project reconciliation information.   
 
It was contemplated that the correspondence would eventually go to approximately 1,000 
homeowners and contractors.  Mailings were split into three separate groups and were 
designed to reach the largest projects first in the manner detailed below:   
 

Project Value Letter Mailing Date 

$250,000 + August 2009 

$60,000 - $250,000 January 2010 

$20,000 - $60,000 May 2010 

 
Only the first batch was actually mailed and it included approximately 300 letters.  It was 
mailed to homeowners and contractors in August 2009.  The letters were not audits. They 
brought the situation to the attention of potentially affected parties and provided an 
opportunity for those who wanted to do so to make voluntary payments and thus avoid 
penalties and interest if they were later audited.  
 
Thereafter, a number of homeowners and contractors expressed concerns related to the 
collection effort.  There was a sense on the part of these members of the public that the 
City was changing its procedures in an unfair manner.  After an initial evaluation of these 
concerns, the City suspended future mailings and delayed follow up on the letters for a 
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period of 60 days to allow independent analysis and review.  The City then contracted 
with Anita White Consulting (Consultants) to assist with a review of the City’s 
Construction Use Tax practices.   
 

PUBLIC FEEDBACK   
 
During the period of Oct. 28 through Nov. 20, the Consultants held four meetings with 
interested parties.  The first meeting involved the stakeholder advisory group (P&DS 
Advisory Group) that provides feedback to the Public Works and Community Planning 
and Sustainability Departments on building, engineering and land use issues including 
proposed code changes.  Three subsequent meetings, which were open to the public, were 
held.   
 
In addition, the City Manager held a public meeting to personally hear concerns from the 
public.  The City Manager will hold a second public meeting on Dec. 14, 2009 to listen to 
and address concerns that may be expressed as a result of the publication of this report.  
 
In addition, public feedback has included email communications to Council and to the 
City Manager, an online survey and public participation at various Council meetings.  
 
Feedback from the four focus group meetings with the Consultants is summarized and 
included in the Consultants’ Report (Attachment A).   
 
Finally, the City created a Web page (www.bouldercolorado.gov/constructionusetax) 
where the public could access this report, the Consultant’s full report, the online survey 
results, and other information pertinent to this issue such as Frequently Asked Questions. 

 

CONTRIBUTING RESOURCES: 

 

In evaluating this matter, the City Manager utilized information from the following 
resources: 
 
Consultants’ Report:  As outlined in their Report, an outside Consultant was retained to 
review the City’s Construction Use Tax practices with the following focus:  
 

(a) Collect and analyze concerns of stakeholders and other interested parties 
regarding the under collection of Construction Use Taxes;  
 

(b) Collect input on future improvements to the City’s policies, practices and 
procedures related to the Construction Use Tax;  
 

(c) Complete a comparative analysis of the City’s policies, practices and 
processes with those identified in the Boulder Revised Code and Tax 
Regulations, along with those of other Colorado jurisdictions; and  
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(d) Compare the City’s current Construction Use Tax practices with best 
municipal financial practices and customer service practices.   

 
This third-party review provided an opportunity to collect and analyze stakeholder input.  
 
City Attorney Review:  The City Attorney reviewed applicable provisions of the Boulder 
Revised Code and related legal issues.  That review included use of  expertise within the 
City Attorney’s Office as well as consideration of input from an outside consultant.  A 
copy of a City Attorney Summary Opinion dated Dec. 7, 2009, is included as Attachment 
B. 
 
Stakeholder Input:  Stakeholders and interested parties have provided the City Manager 
with valuable input through correspondence and by participation at a public meeting 
sponsored by the City Manager on Dec. 4, 2009.   

 

CITY MANAGER FINDINGS:  
 
Based upon these various sources of information, the City Manager found a number of 
factors to be relevant to her ultimate decision.  Among those were the following:   
 
1. The City has the authority to collect Construction Use Tax, to verify the valuation of 

the cost of building materials in order to make accurate calculations of amounts owed, 
and to perform audits.   
 

2. During the first half of 2009, the City appropriately exercised its authority through the 
completion of routine Construction Use Tax audits involving 16 construction 
contractors.  These audits were not a part of the Construction Use Tax voluntary 
compliance efforts initiated by the City in August 2009. 
 

3. There is confusion in the community about the elements of the Boulder Revised Code 
dealing with payment of Construction Use Tax.  The code contemplates the practice 
of reconciling the value of materials used in construction in connection with the 
issuance of a certificate of occupancy.  However, over a relatively long period the 
City has failed to consistently pursue reconciliation of Construction Use Taxes at the 
conclusion of projects.  
 

4. Legal requirements for obtaining building permits and for payment of Construction 
Use Tax are conceptually independent of each other.  However, the City has tied the 
two together in order to facilitate ease of payment.  While this was done largely for 
the convenience of members of the building community, an unintended consequence 
has been to engender confusion with regard to tax payments.   

 
5. When 300 letters requesting reconciliation of Construction Use Tax were sent to 

homeowners and contractors in August 2009, the City did not fully appreciate the role 
that the City had played over the years in reinforcing long held expectations of the 
construction community.  This represented a serious misstep that reflects poorly upon 
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the City administration and was inconsistent with the City’s desire to provide 
excellent customer service.   

 
6. The City’s recent efforts to address under collected Construction Use Tax triggered a 

response that has been both difficult and emotional for affected members of the 
construction community and the City organization.   

 
7. In moving forward, a concern of primary importance is maximizing credibility and 

predictability of the City process.   
 

CONCLUSION: 

 
The implementation of various codes and regulations by governmental entities can be 
difficult and complex.  Despite the best of intentions, such governmental actions can 
create hardships and confusion.  That occurred in this circumstance.   
 
In the first half of 2009, the City completed routine Construction Use Tax audits of 
sixteen construction contractors.  These audits were appropriate and were not a part of the 
Construction Use Tax voluntary compliance efforts initiated by the City in August 2009.  
 
In August 2009, the City issued letters seeking reconciliation of Construction Use Tax by 
homeowners and contractors.  As City Manager, I am not satisfied with the clarity of the 
City’s past practices in this area or with the quality of the City’s past communications 
with those most impacted.  For these reasons and others stated in this report, the 
reconciliation procedures related to potentially under-collected Construction Use Taxes 
dating from August 2009 will not proceed.  Construction Use Taxes collected by the City 
through voluntary payments made as a result of the voluntary compliance letters mailed 
in August 2009 will be refunded, without interest. 
 
This is a matter in which the stakes involved for all parties are significant.  This is also a 
situation in which the credibility and self-image of both the stakeholders and City 
organization is at play.  There is no solution that will be satisfactory to all.  There is 
however, the opportunity for the City to move forward in a manner that helps repair 
relationships within the construction community and re-establish trust. I am committed to 
that effort.  Together, we can and will achieve clear and easily understood processes and 
procedures relating to the future collection of Construction Use Taxes.   
 
Approved By: 
 
_______________________________ 
Jane S. Brautigam, 
City Manager 
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ATTACHMENTS: 

 
A. Anita White Consulting Report entitled “Update on Construction Use Tax 

Practices in the City of Boulder” 
B. Correspondence dated Dec. 7, 2009 from City Attorney to City Manager Jane 

Brautigam entitled “City Attorney Summary Opinion – Construction Use Tax 
Legal Issues” 

C. Boulder Revised Code Chapter 3-2: Sales and Use Tax 
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Executive Summary 
Update on Construction Use Tax Practices in the City of Boulder 

 

 

 

 
EXECUTIVE SUMMARY 

 
 
A.  Background 
In August of this year, the City of Boulder mailed over 300 letters to contractors 
and homeowners regarding a potential underpayment of construction use taxes 
on completed building projects.  Homeowners, builders, contractors and others 
responded by informing the City that they were unaware of the need to 
reconcile the actual completed project cost with the estimated value paid at the 
time of the building permit and had questions about the language of the City’s 
tax code.  Many voiced concern regarding the potential financial impacts of the 
presumed underpayment of the construction use tax.  
 
Because of these concerns, the City suspended follow-up on the construction 
use tax letters in September and instituted a 60-day re-examination process.  
The firm of Anita White Consulting (hereafter referred to as “Consultants”) was 
selected as a third-party reviewer of the city’s construction use tax practices. 
 
B.  Project Scope 
This review of the City’s construction use tax practices has focused on the 
following tasks: 
 

 Conducting stakeholder interviews to: 
a)  Identify and analyze the concerns of builders, contractors, 

homeowners, and other stakeholders regarding the City’s recent 
request for reconciliation of construction use taxes on completed 
projects; and 

b) Collect the opinions of stakeholders regarding future 
improvements in use tax policies, practices, and processes 

 Compare the City’s policies, practices, and processes with those 
identified in the Boulder Revised Code (BRC) and Tax Regulations, as 
well as with those of other Colorado jurisdictions 

 Compare the City’s practices with best municipal financial practices and 
customer service practices 

 
C.  Major Themes of Stakeholder Meetings.   
During the period of October 28 through November 20, the Consultants held 
four meetings with stakeholders.  The first meeting involved the stakeholder 
liaison group that counsels the Public Works and Community Planning and 
Sustainability Departments--specifically the staff in the Planning and 
Development Services fund—on building and land use issues.  The three 
subsequent meetings were open to the public.  The majority of attendees at the 
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public meetings were those who received the August 25, 2009 underpayment 
letters.   
 
The major concerns expressed by stakeholders are summarized below: 
 

1. Changes in practices, especially those that result in unpredictable costs 
2. Valuation and how it is used to calculate construction use taxes 
3. Taxes that may have been overpaid (e.g., original over-estimates, no 

credits for sales taxes paid by subcontractors, etc.) 
4. Questions about the role of the general contractor as tax collector 
5. Differences between construction use tax and sales tax 
6. Lack of formal communications from the City between the April 2009 

audit letters and the August 2009 underpayment letters 
7. Potential problems with the design of the Reconciliation Form (Form 15) 

and in the assessments of construction use taxes, as communicated in 
the August letters  

8. Concerns about how the City will handle those situations where a 
stakeholder has made payments in response to the April audit letters 
and/or the August voluntary compliance letters 

9. Inconsistent communications from the City’s Planning and Development 
staff and Finance Department 

10.  Difficulties in interpreting the City’s tax code and potential 
inconsistencies between tax code and building code 

11.  Strong desire to have the City apologize for the manner in which the 
recent construction use tax issues have been handled 

 
 
D.  Summary of Findings 
The complexity of the use tax and its implementation, as well as the lack of full 
communications about the issues, has led to significant misunderstanding of 
the issues.  The Consultants are still attempting to fully grasp the issues from 
both the stakeholders’ view and from the City’s view.  Therefore, a 
summarization of the findings is necessary to allow the reader an appropriate 
basis for review of the recommendations. 
 

1. The City’s practices related to construction use tax reconciliation and 
audit do not vary significantly from those of other Colorado jurisdictions; 
that is, most others do require reconciliations and audits, utilize the 50% 
rate for construction materials, and utilize some form of the valuation 
table.  

2.  However, many of the jurisdictions have told the Consultants informally 
that they do not have the staff to review reconciliations.  Therefore, like 
the City, they have often not emphasized the reconciliation, but have 
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offered it as a means for contractors to illustrate overpayment of the 
construction use tax. 

3. Thus, for many of the City’s contractors, the reconciliation appears to be 
a new practice, one not in use in other jurisdictions. 

4. The City’s determination to examine previous payments of the 
construction use tax is appropriate under best practices for municipal 
finance departments. 

5. The Boulder Revised Code (BRC) is complex and not well understood 
by builders and contractors. They usually focus on the Building Code 
and not on the Tax Code, where the construction use tax is addressed in 
detail. 

6. In the past, the City has not enforced the use of reconciliation to closeout 
construction projects; however, the BRC/Tax Regulation 13 (TR 13) 
address such a process. 

7. In the past, very few construction projects were audited each year and 
the commonly audited projects were quite large.  Thus, the audit process 
only impacted the largest builders and contractors.  This seems also to 
be true for many of the other Colorado jurisdictions. 

8. Because reconciliations have not been required and audits of smaller 
projects have been very infrequent, stakeholders were led to believe that 
their original construction use tax estimates were really all that they 
owed.  

9. Further, BRC/TR 13 indicate that a final inspection, resulting in the 
Certificate of Occupancy, cannot be scheduled until all fees and taxes 
have been paid.  The receipt of a Certificate of Occupancy seemed to 
confirm that no additional taxes were owed.  Permit technicians also 
confirmed this. 

10. When the August underpayment letters went to more than 300 builders, 
contractors, homeowners, and architects, these stakeholders were 
unprepared for the potential workload and possible financial impacts 
which these letters implied.  They had to reconcile projects for which 
they might not have full financial records and they might owe additional 
taxes. 

11. The City seemed to offer two other options:  pay the estimated increased 
amount or prepare for audit. 

12. The City’s Planning and Development Services staff, who are the first 
contact for the calculation of the construction use tax, were not fully 
aware of the potential impacts of the decision to enforce reconciliation. 
Thus, they may not have provided timely and accurate information. 

13. Consequently, stakeholders may have heard different stories depending 
upon whether they addressed their questions to Planning and 
Development staff or to Finance staff. 

14. Although the Finance Department staff exercised due diligence in 
reviewing for potential underpayment of the construction use tax, they 
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did not practice the best customer service; stakeholders had not been 
involved in the analysis of the problem. No formal communications went 
to the stakeholders between April and the August 25th letters. 

15. The policies and procedures in the BRC/TR 13 regarding the need for 
reconciliation of the use taxes did not change, but requiring the 
reconciliation constituted a change in practice.  

16. The City generally has a very inclusive public process.  The lack of 
communication about this change in practice was a divergence from that 
usual inclusive process. 

17. At a time of economic distress, the potential for significantly increased 
taxes on already completed projects led to a difficult situation for the 
impacted stakeholders. They were faced with tracking down their original 
property owners to ask for additional taxes, if they could not complete 
the reconciliations and illustrate appropriate payment of the use tax. 

18. The issues have been difficult to analyze and assess because each 
stakeholder (including City staff) has a different view of the issues, 
varying understanding of the historical context, and different experience 
regarding the construction use tax. 

19. Any recommendations, to be practical, must address the concerns of all 
stakeholders.  This is made even more difficult because some of the 
recommendations for making the process more understandable will be 
difficult to implement because of the City’s current computer systems.  
Due to the short timeframe for this project, the Consultants did not have 
the time for detailed review of these systems. 

20. The recommendations must be based upon the City’s proposed 
approach to the construction use tax.  The City will have to involve 
stakeholders in review of the possible alternative approaches to avoid 
further anger and misunderstanding.  The following recommendations 
focus on the alternative and recommendations, which support the 
selected alternatives. 

 
. 

E.   One Basic Finding and Several Associated Recommendations 
 The one basic finding that is important to the determination of practical 
recommendations relates to the three basic alternatives for assessing and 
collecting construction use taxes.  The advantages and disadvantages of each 
alternative are discussed below.   
 
Consider the Three Basic Alternatives for Assessing and Collecting Use 
Taxes on Construction Materials and Consider Which Method Best 
Addresses the Goals and Concerns of the City and its External 
Stakeholders 
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There are three basic alternatives to approaching the construction use tax 
issue: 
 

 Continue with the valuation approach and utilize the reconciliation 
process. 

 
 Utilize an approach like that in Denver of encouraging contractors and 

their subcontractors to pay sales taxes at the point of sale. 
 

• Increase valuations or percentage used to estimate construction material 
costs, with the goal of eliminating reconciliations.   

 
Each of these methods has advantages and disadvantages, as the following 
narrative and charts illustrate: 
 
Continue with the valuation approach and utilize the 
reconciliation process 
 
This approach includes using the valuation table and provides for a 
reconciliation process, as directed in the current BRC and Tax Regulations.  
The advantages of this system are that the BRC and Tax Regulations are in 
place and that the stakeholders have had a long time to consider this option 
and what it will mean to them.  In addition, this is an approach in use in many 
other Colorado jurisdictions, even if they do not strictly enforce the 
reconciliation process. The disadvantages include the time necessary for 
record-keeping on the part of stakeholders and the possibility that the City will 
be faced with more activity reviewing reconciliations and monitoring refunds 
and additional payments. 
 

Advantages Disadvantages 
No need to make major changes to BRC 
and Tax Regulations. 

Requires stakeholders to keep records 
and to spend more time on accounting, as 
well as requiring that subcontractors 
maintain better records. 

Similar to approaches in other 
jurisdictions, so should be understood by 
most contractors. 

Requires that City staff spend time on 
reviewing reconciliations and may require 
the time to process and maintain records 
on refunds and additional payments. 

Due to all of the recent discussion, 
stakeholders are now familiar with the 
basics of this approach. 

Does not provide the predictability 
contractors desire. 
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Utilize an approach like that in Denver of encouraging 
contractors and their subcontractors to pay sales taxes at the 
point of sale 
 
This will be difficult in Boulder because there are few vendors selling 
construction materials now.  It is a preferred method among the contractors, 
because they are assuming they would not need to do reconciliations.  
However, it would seem there would be a need to ensure that sales tax had 
been paid and that would still require record-keeping, and at least some 
reconciliation for each project.  Thus, there would still be similar requirements 
for record keeping and dealing with unanticipated problems during a fairly major 
change in practice. 
 
 

Advantages Disadvantages 
May reduce some of the record-keeping 
for contractors and subcontractors. 

Could require major changes to the BRC 
and Tax Regulations as well as 
discussions about processes and how to 
deal with unanticipated impacts of 
changes in practice. 

Might eventually lead to bringing some 
vendors back into the City. 

Still may not provide the predictability that 
contractors desire. 

Less of a burden on City staff than the full 
reconciliation approach. 

Still may require some additional 
accounting support from City staff. 

 
 
Increase valuations or percentage used to estimate 
construction material costs, with the goal of eliminating 
reconciliations  

 
Under this scenario, which is apparent in the codes of other jurisdictions 
(although it is not discussed), contractors pay more upfront, but are not faced 
with the hassles of a lot of extra record keeping.  Reconciliations would only be 
required when a contractor felt he/she was owed a refund.  In fact, this is much 
like the approach Boulder has taken in the past, when reconciliations were not 
required for all projects, even though the BRC and Tax Regulations suggested 
that they were required. 



Executive Summary 
Update on Construction Use Tax Practices in the City of Boulder 

  7 

 
Advantages Disadvantages 

Record keeping would still be required, if 
contractors felt the amount charged for 
materials was excessive. 

Would require slight changes to aspects 
of the BRC/TR 13 that relate to 
reconciliations. 

City would not spend time on 
reconciliations and would use the 
occasional audit to determine whether the 
valuations and rate for construction 
materials were bringing in the expected 
revenues. 

City staff would still have to perform 
periodic reviews to ensure approach 
remains effective. 

Constitutes a more familiar approach—
much like Boulder has done things in the 
pas—and provides the predictability that 
contractors desire. 

City staff might experience an increase in 
the requests for refunds. 

 
 
Based upon the alternative chosen, each of the other recommendations could 
be considered.  The Consultants feel that the most practical and efficient 
approach would be to increase the valuation and/or the percentage assigned to 
construction materials.  Because there is little published information available 
regarding the current use taxes and whether they have been over- or under-
paid, the financial results of making any changes in practice are difficult to 
predict.  We strongly suggest that the City involve stakeholders in further 
discussions before selecting any specific alternative.  The Consultants have 
attempted to provide general recommendations that will support each use tax 
alternative.  It is also important to note that some recommendations may be 
difficult to implement, given the City’s current computer systems and available 
software. 
 
Clarify Construction Use Tax Policies and Practices, Involving 
Stakeholders From the Beginning 
Clarify policies and practices, make the BRC and Tax Regulations consistent 
with these policies, make instructional materials available, and train all involved 
City staff.  Involve stakeholders from beginning to end. 

 
1. Involve stakeholders in a discussion of the problems that led the Finance 

Department to believe that there was significant underpayment of 
construction use taxes. Have the Finance Department explain and illustrate 
their calculations related to this underpayment. 

2. Ensure that City Finance staff understand why stakeholders believe that 
there may also have been significant over-collections of construction use 
taxes. 
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3. Work with the stakeholders to redesign the reconciliation form to ensure that 
it addresses the issues they have identified. It should include the ability to 
give credit for taxes already paid by subcontractors, for example. 

4. Work with interested stakeholders to determine whether the 50% estimate 
for materials is reasonable for all projects, or is only appropriate for high-end 
residential remodels and commercial projects.   

5. Would using the 60% rate allow most projects to avoid the reconciliation 
process?  Is it more important to avoid the reconciliation process and have 
minimal auditing, or would stakeholders prefer to us a smaller rate and do 
the reconciliations? 

 
Based upon the approach finally selected, some methods for improving the use 
of that approach include: 

 
Further Clarify the Reconciliation Process, Based Upon Stakeholder 
Input, if That Approach is Selected 

1. Review the proposed methods for reconciliation. Consider how County 
taxes and appropriate tax rates would be handled during any reconciliation 
process. 

2. Consider an approach like that used in Westminster, which divides 
residential projects into three levels based on use of construction materials. 

3. Discuss how use tax calculations will be developed for non-permitted 
projects. 

4. Consider the use of a temporary certificate of occupancy (CO). The CO 
would become final only upon the acceptance of a final reconciliation of the 
construction use tax paid. 

5. Consider using the contractor’s valuation for tenant finishes. The valuation 
table may not work well for these. 

6. Emphasize the fact that the preliminary payment at permit time is a deposit 
or estimate, which is expected to be reconciled (assuming this is the 
approach which the City ultimately selects). 

7. Make the accounting and documentation requirements clear to all who will 
be paying use taxes so that they are not faced with finding receipts up to 
five years later.  For example, many contractors file materials invoices by 
vendor, not by project.  Also, many subcontractor invoices are for time and 
materials in one lump sum.  In the future, contractors may file invoices by 
project, and require subcontractors to submit time and materials 
separately. 

8. Consider changing the references in Tax Regulation 13 and the BRC to 
acknowledge that property owners are ultimately responsible for the use 
taxes, even if the contractors collect them. 

9. Require that the reconciliation be done no later than 180 days after the 
completion of a project.  The reconciliation would be done by the contractor 
or the permit applicant if no contractor is involved. 
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Develop and Publicize Appeal Processes for All Approaches 
Ensure that involved stakeholders understand their appeal processes.    
 
Implement Staff and Stakeholder Training for Selected Approach 

1. Ensure that the employees of the City’s Finance Department and Planning 
and Development Services understand their roles in this process. 

2. Develop instructional materials and customer seminars that explain the use 
tax and its implementation, no matter which approach is selected.   

 
Update the BRC and the City’s Website and Other Documents 

1. Update the Code and the City’s websites to accurately display all changes 
to policy, practice, and process, no matter which approach is selected. 

2. Regularly solicit questions from those who pay construction use taxes and 
provide prompt responses on the website.  

3. Ensure that all associated documents (e.g., completion letters, certificates 
of occupancy, etc.) are compliant with and support the chosen alternative. 

       
 

 



UPDATES ON CONSTRUCTION USE TAX PRACTICES 
For the City of Boulder, Colorado 

 
 
 

EXECUTIVE SUMMARY 
 
A.  Background 
In August of this year, the City of Boulder mailed over 300 letters to contractors 
and homeowners regarding preparing reconciliations for construction use taxes 
on completed building projects.  Homeowners, builders, contractors and others 
responded by informing the City that they were unaware of the need to 
reconcile the actual completed project cost with the estimated value paid at the 
time of the building permit and had questions about the language of the City’s 
tax code.  Many voiced concern regarding the potential financial impacts of the 
presumed underpayment of the construction use tax.  
 
Because of these concerns, the City suspended follow-up on the construction 
use tax letters in September and instituted a 60-day re-examination process.  
The firm of Anita White Consulting (hereafter referred to as “Consultants”) was 
selected as a third-party reviewer of the city’s construction use tax practices, 
with the goal of making recommendations to approve the current practices. 
 
B.  Project Scope 
This review of the City’s construction use tax practices has focused on the 
following tasks: 
 

 Conducting stakeholder interviews to: 
 

a) Identify and analyze the concerns of builders, contractors, 
homeowners, and other stakeholders regarding the City’s recent 
request for reconciliation of construction use taxes on completed 
projects; and 

b) Collect the opinions of stakeholders regarding future 
improvements in use tax policies, practices, and processes 

 
 Comparing the City’s policies, practices, and processes with those 

identified in the Boulder Revised Code (BRC) and Tax Regulations, as 
well as with those of other Colorado jurisdictions 

 
 Comparing the City’s practices with best municipal financial practices 

and customer service practices 
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C.  One Basic Finding and Several Associated 
Recommendations 

 
The detailed report contains more detailed findings.  The one basic finding that 
is important to the determination of practical recommendations relates to the 
three basic alternatives for assessing and collecting construction use taxes.  
The advantages and disadvantages of each alternative are discussed below.   
 
Consider the Three Basic Alternatives for Assessing and Collecting Use 
Taxes on Construction Materials and Consider Which Method Best 
Addresses the Goals and Concerns of the City and its External 
Stakeholders 
 
There are three basic alternatives to approaching the construction use tax 
issue: 
 

 Continue with the valuation approach and utilize the reconciliation 
process. 

 
 Utilize an approach like that in Denver of encouraging contractors and 

their subcontractors to pay sales taxes at the point of sale. 
 

• Increase valuations or percentage used to estimate construction material 
costs, with the goal of eliminating reconciliations.   

 
Each of these methods has advantages and disadvantages, as the following 
narrative and charts illustrate: 
 
Continue with the valuation approach and utilize the 
reconciliation process 
 
This approach includes using the valuation table and provides for a 
reconciliation process, as directed in the current BRC and Tax Regulations.  
The advantages of this system are that the BRC and Tax Regulations are in 
place and that the stakeholders have had a long time to consider this option 
and what it will mean to them.  In addition, this is an approach in use in many 
other Colorado jurisdictions, even if they do not strictly enforce the 
reconciliation process. The disadvantages include the time necessary for 
record-keeping on the part of stakeholders and the possibility that the City will 
be faced with more activity reviewing reconciliations and monitoring refunds 
and additional payments. 
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Advantages Disadvantages 
No need to make major changes to BRC and 
Tax Regulations. 

Requires stakeholders to keep records and to 
spend more time on accounting, as well as 
requiring that subcontractors maintain better 
records. 

Similar to approaches in other jurisdictions, so 
should be understood by most contractors. 

Requires that City staff spend time on 
reviewing reconciliations and may require the 
time to process and maintain records on 
refunds and additional payments. 

Due to all of the recent discussion, 
stakeholders are now familiar with the basics 
of this approach. 

Does not provide the predictability contractors 
desire. 

 
 
Utilize an approach like that in Denver of encouraging 
contractors and their subcontractors to pay sales taxes at the 
point of sale 
 
This will be difficult in Boulder because there are few vendors selling 
construction materials now.  It is a preferred method among the contractors, 
because they are assuming they would not need to do reconciliations.  
However, it would seem there would be a need to ensure that sales tax had 
been paid and that would still require record-keeping, and at least some 
reconciliation for each project.  Thus, there would still be similar requirements 
for record keeping and dealing with unanticipated problems during a fairly major 
change in practice. 
 
 

Advantages Disadvantages 
May reduce some of the record-keeping for 
contractors and subcontractors. 

Could require major changes to the BRC and 
Tax Regulations as well as discussions about 
processes and how to deal with unanticipated 
impacts of changes in practice. 

Might eventually lead to bringing some 
vendors back into the City. 

Still may not provide the predictability that 
contractors desire. 

Less of a burden on City staff than the full 
reconciliation approach. 

Still may require some additional accounting 
support from City staff. 

 
 
Increase valuations or percentage used to estimate 
construction material costs, with the goal of eliminating 
reconciliations  

 
Under this scenario, which is apparent in the codes of other jurisdictions 
(although it is not discussed), contractors pay more upfront, but are not faced 
with the hassles of a lot of extra record keeping.  Reconciliations would only be 
required when a contractor felt he/she was owed a refund.  In fact, this is much 
like the approach Boulder has taken in the past, when reconciliations were not 



Update on Construction Use Tax Practices 
City of Boulder, Colorado 
December 7, 2009 

  4 

required for all projects, even though the BRC and Tax Regulations suggested 
that they were required. 
 

Advantages Disadvantages 
Record keeping would still be required, if 
contractors felt the amount charged for 
materials was excessive. 

Would require slight changes to aspects of the 
BRC/TR 13 that relate to reconciliations. 

City would not spend time on reconciliations 
and would use the occasional audit to 
determine whether the valuations and rate for 
construction materials were bringing in the 
expected revenues. 

City staff would still have to perform periodic 
reviews to ensure approach remains effective. 

Constitutes a more familiar approach—much 
like Boulder has done things in the pas—and 
provides the predictability that contractors 
desire. 

City staff might experience an increase in the 
requests for refunds. 

 
 
Based upon the alternative chosen, each of the other recommendations could 
be considered.  The Consultants feel that the most practical and efficient 
approach would be to increase the valuation and/or the percentage assigned to 
construction materials.  Because there is little published information available 
regarding the current use taxes and whether they have been over- or under-
paid, the financial results of making any changes in practice are difficult to 
predict.  We strongly suggest that the City involve stakeholders in further 
discussions before selecting any specific alternative.  The Consultants have 
attempted to provide general recommendations that will support each use tax 
alternative.  It is also important to note that some recommendations may be 
difficult to implement, given the City’s current computer systems and available 
software. 
 
Clarify Construction Use Tax Policies and Practices, Involving 
Stakeholders From the Beginning 
Clarify policies and practices, make the BRC and Tax Regulations consistent 
with these policies, make instructional materials available, and train all involved 
City staff.  Involve stakeholders from beginning to end. 

 
1. Involve stakeholders in a discussion of the problems that led the Finance 

Department to believe that there was significant underpayment of 
construction use taxes. Have the Finance Department explain and illustrate 
their calculations related to this underpayment. 

2. Ensure that City Finance staff understand why stakeholders believe that 
there may also have been significant over-collections of construction use 
taxes. 

3. Work with the stakeholders to redesign the reconciliation form to ensure that 
it addresses the issues they have identified. It should include the ability to 
give credit for taxes already paid by subcontractors, for example. 



Update on Construction Use Tax Practices 
City of Boulder, Colorado 
December 7, 2009 

  5 

4. Work with interested stakeholders to determine whether the 50% estimate 
for materials is reasonable for all projects, or is only appropriate for high-end 
residential remodels and commercial projects.   

5. Would using the 60% rate allow most projects to avoid the reconciliation 
process?  Is it more important to avoid the reconciliation process and have 
minimal auditing, or would stakeholders prefer to us a smaller rate and do 
the reconciliations? 

 
Based upon the approach finally selected, some methods for improving the use 
of that approach include: 

 
Further Clarify the Reconciliation Process, Based Upon Stakeholder 
Input, if That Approach is Selected 

1. Review the proposed methods for reconciliation. Consider how County 
taxes and appropriate tax rates would be handled during any reconciliation 
process. 

2. Consider an approach like that used in Westminster, which divides 
residential projects into three levels based on use of construction materials. 

3. Discuss how use tax calculations will be developed for non-permitted 
projects. 

4. Consider the use of a temporary certificate of occupancy (CO). The CO 
would become final only upon the acceptance of a final reconciliation of the 
construction use tax paid. 

5. Consider using the contractor’s valuation for tenant finishes. The valuation 
table may not work well for these. 

6. Emphasize the fact that the preliminary payment at permit time is a deposit 
or estimate, which is expected to be reconciled (assuming this is the 
approach which the City ultimately selects). 

7. Make the accounting and documentation requirements clear to all who will 
be paying use taxes so that they are not faced with finding receipts up to 
five years later.  For example, many contractors file materials invoices by 
vendor, not by project.  Also, many subcontractor invoices are for time and 
materials in one lump sum.  In the future, contractors may file invoices by 
project, and require subcontractors to submit time and materials 
separately. 

8. Consider changing the references in Tax Regulation 13 and the BRC to 
acknowledge that property owners are ultimately responsible for the use 
taxes, even if the contractors collect them. 

9. Require that the reconciliation be done no later than 180 days after the 
completion of a project.  The reconciliation would be done by the contractor 
or the permit applicant if no contractor is involved. 

 
Develop and Publicize Appeal Processes for All Approaches 
Ensure that involved stakeholders understand their appeal processes.    
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Implement Staff and Stakeholder Training for Selected Approach 
1. Ensure that the employees of the City’s Finance Department and Planning 

and Development Services understand their roles in this process. 
2. Develop instructional materials and customer seminars that explain the use 

tax and its implementation, no matter which approach is selected.   
 
Update the BRC and the City’s Website and Other Documents 

1. Update the Code and the City’s websites to accurately display all changes 
to policy, practice, and process, no matter which approach is selected. 

2. Regularly solicit questions from those who pay construction use taxes and 
provide prompt responses on the website.  

3. Ensure that all associated documents (e.g., completion letters, certificates 
of occupancy, etc.) are compliant with and support the chosen alternative. 
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  INTRODUCTION 
 
A.  Background 
In August of this year, the City of Boulder mailed over 300 letters to contractors 
and homeowners regarding a potential underpayment of construction use taxes 
on completed building projects.  Homeowners, builders, contractors and others 
responded by informing the City that they were unaware of the need to 
reconcile the actual completed project cost with the estimated value paid at the 
time of the building permit and had questions about the language of the City’s 
tax code.  Many voiced concern regarding the potential financial impacts of the 
presumed underpayment of the construction use tax.  
 
Because of these concerns, the City suspended follow-up on the construction 
use tax letters in September and instituted a 60-day re-examination process.  
The firm of Anita White Consulting (hereafter referred to as “Consultants”) was 
selected as a third-party reviewer of the city’s construction use tax practices. 
 
B.  Project Scope 
This review of the City’s construction use tax practices has focused on the 
following tasks: 
 

 Conducting stakeholder interviews to: 
a) Identify and analyze the concerns of builders, contractors, 

homeowners, and other stakeholders regarding the City’s 
recent request for reconciliation of construction use taxes 
on completed projects; and 

b) Collect the opinions of stakeholders regarding future 
improvements in use tax policies, practices, and processes 

 
 Compare the City’s policies, practices, and processes with those 

identified in the Boulder Revised Code (BRC) and Tax Regulations, as 
well as with those of other Colorado jurisdictions 

 
 Compare the City’s practices with best municipal financial practices and 

customer service practices 
 
C.  Report Structure 
The final report contains a detailed review of both the historic context for 
stakeholder concerns and detailed lists of stakeholder concerns and issues.  
Additionally, the City’s construction use tax practices have been analyzed and 
compared with the following: 
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 City’s municipal code (BRC) and Tax Regulations as well as information 
on the City website 

 Codes and websites of other Colorado jurisdictions; and  
 Municipal best financial and customer service practices. 

 
Detailed appendices contain documents that support the analysis of the historic 
context (Appendix A), summarize stakeholder concerns (Appendix B), illustrate 
appropriate aspects of other jurisdictions’ practices (Appendix C), and 
summarize applicable financial and customer service practices (Appendix D). 
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 HISTORIC CONTEXT FOR  
STAKEHOLDER CONCERNS AND ISSUES 

 
 
Because of the concerns and issues raised during the stakeholder interviews, 
the Consultants felt it necessary to provide some background information to 
assist in understanding the emotional response to the City’s letters regarding 
potential underpayment of construction use taxes on completed projects.  
During the stakeholder interviews, several key incidents and their dates were 
discussed.  These incidents are included in the report because the 
stakeholders and the Consultants felt these key incidents helped in 
understanding stakeholder responses. 
 
June 25, 2003. Administrative Hearing Packet Regarding the Planning and 
Development Services (P&DS) Fund 
The document within the packet that relates to this project is the Building Permit 
Valuation Table.  The then-existing method was for the permit applicant to state 
a value for each construction project.  These values were used both to 
calculate a host of permit fees and to compute estimated use tax on 
construction materials.  The proposed change was to use a per-square-foot 
valuation based on a lookup table from the International Codes Council. (The 
ICC is the organization that produces the International Building Code, IBC.  The 
acronyms are often confused.)  There have been revisions to the valuation 
table proposed in 2003 and, commencing in January 2010, the City will use the 
higher of stated valuation or lookup-table valuation.  Appendix A includes the 
instructions provided by the ICC on the use of valuation tables.  Also included is 
the announcement of the 2010 changes. 
 
The hearing packet memo for the 2003 Administrative Hearing packet stated, 
“This is not a proposal to increase building permit related revenue but rather it 
is a proposal to increase equity and predictability among all building 
permit applicants.”   (Emphasis added by Consultants to better illustrate the 
concerns of stakeholders).   
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Some of the contractors/builders who were interviewed during this project 
actually served on committees and provided input during this 2003 time frame.  
According to those who were involved, there was much discussion of ensuring 
the full recovery of cost for construction-related permits, but not much 
discussion of the construction use tax. 
 
January to April 2009.  Actual Audit Letters for Very Large Projects 
Several large projects were selected for audit and letters were sent regarding 
underpayments.  Letters were sent to, among others, 29th Street, Broadway 
Brownstones, and mixed use projects on Canyon Street.  These projects were 
selected “based on review of the final job cost billings and related permits for 
work completed . . .” The letter offered: “In lieu of proceeding with a detailed 
use tax audit the city offers to waive the penalty and interest associated with 
the underpayment, and accept $xx,xxx.xx  (an exact amount) as full payment in 
order to finalize this matter.”  The letter also offers, as an alternative, a 
complete audit.  “Should you disagree with this estimated valuation and 
settlement offer, the City will arrange for a comprehensive audit of the project in 
order to determine the exact amount of any potential underpayment.”  
Recipients of this letter were confused by the fact that an exact amount was 
stated, but then in lieu of voluntary compliance, an audit would be done to 
determine another exact amount.  Some were uncertain regarding the source of 
the initial exact amount. Some letter recipients did arrange to pay the estimated 
amount of reassessed construction use tax.  One participant claimed to have 
been told that, should he request an audit, he would have to pay for said audit.  
We believe this was a misunderstanding, but it added to the confusion about 
what these letters actually meant. 
 
February 17, 2009.  Increase in Per-Square-Foot Costs in the ICC Lookup 
Table   
During a City Council study session, the City provided a revised valuation table, 
which increased the per square foot costs upon which the building permit fees 
and construction use tax calculations are based.  The City’s version of the 
lookup table and the ICC’s instructions for its use are included in Appendix A.  
This revised valuation table increased the amount of use tax due in the future, 
but “  . . .it did not remedy the situation where under-collected use taxes had 
been identified as owed to the city from past projects.”.  Note that, commencing 
in January 2010, the City will use the higher of stated valuation or lookup-table 
valuation. 
 
March 11, 2009.  Notice of Fee Changes 
This Notice of Fee Changes was sent to permit applicants.  It announced that 
square foot construction valuation would be adjusted to a national standard, 
that permit fees would be decreased, and that valuation for alterations, repairs, 
remodels, and tenant remodels would be based on square footage.  This 
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change impacted permits currently in review but not paid in full by March 18, 
2009.  This change would affect “sales and use tax that is collected at the time 
of permit issuance.” 
 
This is significant because audit letters that went out on April 2 and the August 
voluntary compliance letters were thought by some recipients to be associated 
with this notice of fee changes.  In fact the two issues were separate.  Some 
builders/contractors ignored the August letters thinking that they contained 
more information about routine fee changes. 
 
April 28, 2009.  A Recipient of One of the April 2 Letters Meets With City 
Staff to Voice His Concerns 
One contractor contacted the Building Department regarding his concerns that 
City Building and Sales Tax staff were “not on the same page.”  His specific 
concerns included the following:   
 

1. Whether 29th Street was a trigger for these audits?  Staff put this project 
on a fast track in order to get it open.  Two-million-dollar projects were 
permitted with $200,000 valuations, just to get them through the system.  
To this contractor, it felt that all other projects were being questioned 
because of the major underpayments associated with 29th Street. 

2. Whether this indicated a change in audit practice?  It seemed to him that 
the rules had changed without any communications about that change. 

3. Permit specialists gave no warning of this change in policy and practice.  
They said nothing about reconciliations or increased audits. 

4. This is the worst economy in at least 25 years, and it was bad timing to 
ask for increased tax payments when we were already experiencing 
financial distress. 

5. Why were we singled out for this audit? 
6. The definition of valuation is unclear and flawed.   
7. There was a reference to a heretofore-unknown “Form 15” (the use tax 

reconciliation form).  Is it new?  Where did it come from?  How were we 
supposed to know about it? 

8. In the past, when P&DS made policy changes, they sometimes provided 
an amnesty period to give people time to adjust.  Why wasn’t there such 
an amnesty on this reconciliation? 

9. In spite of these concerns, this stakeholder worked with the property 
owner and the City on a plan to pay the additional construction use 
taxes, but he wondered what would come next.  Communications with 
the City were sporadic and largely came as responses to stakeholder 
concerns.  No pro-active overall communications took place. 
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April-August 20, 2009.  Informal Communications Between Those Who 
Received the April letters and the City 
During this time, many informal—and sometimes intensely emotional--
communications were exchanged among the various stakeholders and City 
management and staff via emails and phone calls.  Stakeholders received 
individual responses, but there was no formal, generalized response to 
stakeholders as a whole during this time.   
 
August 20, 2009.  The Council Weekly Information Packet.  (WIP). 
The City Manager, the Finance Director, and the Executive Director of Public 
Works communicated a plan to reassess and collect underpaid use taxes on 
completed construction projects.  The memo stated that the up-front collection 
(at permit time) of use taxes was just an estimate, and that it appeared that 
these estimates were far below what was actually owed on the purchase of 
construction materials.  “During the normal course of tax audits, a trend was 
observed.  Construction use tax seemed to be consistently under collected at 
the time that it was calculated and paid…. Audits of tenant finish and remodel 
construction projects revealed differences between the permit valuation and the 
actual final construction billing ranging from 83% to 757%.  The average 
difference was 389%.”  It should be noted here that there was an implication 
that projects had been “audited;” however, the following sections illustrate the 
fact that these were not, at this stage, detailed audits.   Final billings received 
from building permit records seemed to indicate that the original valuations 
were understated and Finance simply stressed that reconciliations needed to 
be prepared to ensure that this potential problem was addressed directly. 
 
August 25, 2009.  300 Letters Are Sent Requesting “Voluntary 
Compliance.”  
Three hundred letters went out as described in the WIP.  Some recipients 
ignored the letters (see references under March 11, Notice of Fee Changes).  
Some saw them as a threat preceding an actual audit.  Some saw this as 
“extortion” or a “massive screw-up.”  Several recipients banded together and 
hired lawyers.  Thus, what had been a problem among a small number of 
audited firms became a headline-generating issue.  Two additional rounds of 
letters were scheduled to go out to another 700 people, but were not sent.  The 
letters indicated that there was a difference between original valuation and final 
billings, as determined from building permit information.  Stakeholders could 
prepare detailed reconciliations, or voluntarily pay the difference between 
original valuations and final billings.  
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September 28, 2009.  City Manager Decides to “Re-examine City’s 
Demand That Nearly 1,000 Contractors Owe Millions in Back Taxes.” 
This is reported in the Daily Camera. 
 
October 6, 2009.  City Council Meeting Citizen Participation.   
About 50 persons signed up to speak on this topic.  City Council members 
seemed somewhat confused about whether the issue had ever been discussed 
with them, in spite of the August 20th WIP and despite phone calls placed by 
the Finance Director.  The potential impact of the voluntary compliance letters 
was not apparent to City staff or Council members. 
 
October 22, 2009. Staff Meeting With Anita White and a Decision to 
Contract. 
By this time, there had been several news articles in the Daily Camera, the 
Boulder County Business Report, and the Journal of Light Construction.  The 
City decides to contract with Anita White and Steve Fisher to conduct the 
review of construction use tax policies, practices, and processes. 
 
October 28 – November 20, 2009.  Consultants Hold Four Meetings With 
Stakeholders.   
The first such meeting was with the official stakeholder liaison group that 
counsels the Public Works department on building and land use issues.  Three 
subsequent meetings were open to the public.  The large majority of attendees 
were those receiving the 300 August 25th “voluntary compliance” letters.  
However, several contractors who had not received letters, and at least one 
non-contractor, attended.  A few homeowners who had served as their own 
contractors, along with architects and others who had received letters, also 
attended.  Considerable input was received.  The discussion was unstructured 
and lively.  The notes from these meetings were circulated via email to all who 
wished to participate.  The issues raised at these meetings were many.  The 
major themes of the stakeholder issues are summarized in the next section.  
Notes from stakeholder meetings, as provided to attendees who gave their 
email addresses, are contained in Appendix B. 
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MAJOR THEMES OF STAKEHOLDER CONCERNS AND ISSUES 

 
Predictability of Project Costs 
Some of the contractors/builders who spoke to the Consultants during this 
project had served on committees that provided input during the 2003 studies 
that preceded the change to a per-square-foot valuation based on the ICC 
lookup table.  As stated above, there was much discussion of ensuring the full 
recovery of cost for construction-related permits, but not much discussion of 
impacts of the change on the construction use tax.    Among the most 
frequently heard objections to re-evaluating the use tax after building 
permit issuance is unpredictability.  Predictability is important to the 
relationships among the general contractor, subcontractors, and property 
owners.  No one likes surprise costs.  It is also important to financiers.  At the 
time of final inspection and issuance of Certificate of Occupancy, the 
construction loan typically is repaid from the proceeds of a mortgage loan.  All 
parties assume all fee and tax payments are final at this time.  Real estate 
attorneys who attended the stakeholder sessions were adamant that, in the 
past, all fees and taxes had been considered paid once the certificate of 
occupancy was issued.   
 
Multiple Methods of Valuation 
The whole notion of valuation is confusing to many.  There are three methods 
of computation of project valuation and calculation of use tax.  First, an 
applicant may either state the contract’s value then apply the appropriate use 
tax rate to 50% of that value.  Second, the applicant may apply the per-square-
foot value from the lookup table to the project’s square footage and apply the 
tax rate to 50% of this value, or third, the permit applicant may sum all itemized 
construction materials receipts and pay monthly.  The major problem with the 
first method is that contract amounts change due to change orders.  Also, some 
jobs are done without a contract.  The problem with the second approach is that 
it is based on a national average, and specific projects vary widely.  For 
example (from another city) an inspector had inspected a house with flooring of 
sheet vinyl and one with gold-flecked Italian marble in the same week.  But both 
structures had used the same per-square-foot value from the table.  The 
problem with the third approach is that itemized receipts are difficult to track.  
Most materials are apparently being purchased by subcontractors.  These are 
craftsmen, often sole practitioners or small companies, without formal 
accounting systems.   
 
Taxes May Have Been Overpaid 
Another major problem is that taxes may have been over-paid.  Many 
contractors state that 50% over-estimates the cost of materials, particularly on 
labor-intensive jobs.  Many retailers do not honor the Boulder building permit 
and collect sales taxes at point of sale.  There are relatively few building 
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materials retailers in Boulder.  Many subcontractors, particularly in the few 
hectic weeks prior to project completion, do not retain receipts.  Finally, to re-
assemble records and to get affidavits of cost from subcontractors up to five 
years (assuming two years from project start to certificate of occupancy plus 
the three year audit window) in arrears is nearly impossible.   
 
General Contractor as Tax Collector 
Though City Tax Regulation 13 deems the contractor to be the consumer of 
construction materials, the final burden of cost is on the property owner.  The 
final enforcement option, a property lien, is placed on the owner.  This puts 
contractors and owners in adversarial positions.  Many contracts are cost-plus, 
and the use tax can be a significant item of cost.  Often, the person to pull the 
permit is the architect or the property owner.  The contractor may not be 
involved in the valuation estimate. Planning and Development Services staff 
may have reduced the valuations from those estimated by the permit applicant.  
This may be a cause of underpayment. 
 
Construction Use Tax Is Significantly Different from the Sales Tax 
Note that the issues discussed here, rarely, if ever, apply to an ordinary retailer 
of taxable goods, or to auto use tax.  Most retailers have sophisticated 
computer systems that record taxes on the spot, and retain records in auditable 
form.  The cost of an auto is recorded at the point of sale, and that transaction 
is complete.  It is only in this area of construction use tax that there are multiple 
methods of computation, multiple parties involved, multiple transactions, a 
lengthy time interval between the first transaction and the last, a major after-
the-fact record keeping burden, and conflict regarding who is ultimately 
responsible for payment.  It is a City employee that collects the building permit 
fees and the use tax and issues the certificate of occupancy (CO), not a 
retailer.  Finally, there is language in the Code that indicates that the final 
inspection cannot be scheduled until all fees and taxes are paid.  Contractors 
view the CO as a demonstration of full payment of obligations to the City.  
Contractors interpreted the August voluntary compliance letters as an indication 
that building inspectors and auditors were in conflict.   
 
Significant Time Passed Between the April Letters and the August Letters 
With No Formal Communications Between the City and Stakeholders. 
There appears to have been no formal communication between the City and 
stakeholders between the issuance of the April audit letters and the August 
voluntary compliance letters. The construction community was concerned that 
there would be more letters like those issued in April. Most contractors 
assumed there would be further formal communication with the City, but 
nothing happened until the “voluntary compliance” letters were received in 
August.  The information provided to City Council in the August 20th WIP 
indicated that audits had identified significant underpayment of the construction 
use tax.  In fact, there appeared to have been few actual audits completed.  
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Further, news articles following the letters were not accurate, making it appear 
that builders/contractors had withheld collected use taxes, had miscalculated 
taxes, or had otherwise behaved inappropriately.    The construction community 
felt that they had been portrayed as “tax cheats.” 
 
Potential Errors in the Construction Tax Assessments and in the 
Reconciliation Form  
Those who received the August voluntary compliance letters had many 
questions.  Some of their questions addressed the Reconciliation Form and 
some addressed the estimates of underpayment reported to City Council.  Their 
questions included: 

1. Since the projects being reviewed may go back as far as five years, what 
tax percentage should be used (e.g., what tax rate is appropriate for a 
project that began five years ago, if they prepare a reconciliation in 2009 
and there has been a change in the tax rate during that time)? 

2. How does the reconciliation form acknowledge those sales taxes paid at 
point-of-sale by the subcontractors and other members of the 
construction team?  There appears to be no  way to include these credits 
to the use tax on the current reconciliation form. 

3. How would County use taxes be considered in the reconciliations and 
how were they addressed in estimates provided to City Council ? 

4. How can we prove that materials really constitute less than 50% of many 
projects? 

5. How are use taxes collected for projects that do not require a building 
permit? 

6. Who is responsible for underpayment of use taxes if the Building staff 
reduces the valuation amount of the project during the application 
process? 

7. If I ask someone from Building whether I owe anything else, and they say 
I do not, can I trust that opinion? 

8. If there is a change in contractor, who will be assessed any additional use 
tax at the end of the project? 

 
How Will the City Handle Those Situations Where a Contractor/Builder 
Has Already Arranged Payments Under the Voluntary Compliance 
Approach? 
Some contractors/builders have made arrangements to pay--or have the 
property owners pay--amounts identified in the audit letters.   Now that they 
understand the situation, these contractors/builders would like to discuss 
whether they should have agreed to make these payments. 
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Planning and Development Services and Finance Appeared to Have Had 
Different Views of the Issues 
Stakeholders who had contacted both Planning and Development Services  
and Finance received somewhat different responses to some issues.  This led 
them to believe that these two parts of the City had not been talking to each 
other. 
 
The Code is Difficult to Read and Does Not Appear Consistent 
The Code sections related to use tax appear difficult and inconsistent to the 
stakeholders interviewed.  This impression is aggravated by the fact that most 
builders/contractors are familiar with the building code, but not with the tax 
code. 
 
In summary, Contractors and Builders said they have no problem paying what 
is truly owed, but they actually thought they had been paying appropriately.  
They also question whether anyone really knows what is owed.  Further, they 
would like to find the simplest way to pay, reducing the variability and 
unpredictability of use tax charges.  This means they would prefer no audits or 
reconciliations, but they are willing to comply in the future, if that is necessary. 
They would like the City to improve or eliminate the reconciliation and audit 
processes.  They want to understand the accounting issues on the front end so 
that they can appropriately complete reconciliations, if necessary, and respond 
to audits on the back end,  Some said they would prefer to pay sales taxes at 
the point of sale. rather than contend with the use tax issues after project 
completion. 
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CONSISTENCY WITH CODE REQUIREMENTS 

 
 
The stakeholders had questions about the current BRC and Tax Regulations 
and whether the implementation of the reconciliation process was in 
compliance with the BRC and Tax Regulations.  The specific areas of concern 
to the stakeholders included: 
 

1. Requiring reconciliations of actual project expenditures for construction 
materials to those originally used to estimate construction use tax 

2. Allowing up to three years after project completion for the 
reconciliations 

3. Determining whether construction materials costs are actually 50% of 
project costs) 

4. Requiring audits of actual project expenditures 
5. Requiring general contractors to be the collectors of the use tax 

 
The Consultants do not present themselves as attorneys; however, they have 
reviewed the Boulder Revised Code (BRC) and Tax Regulation 13 (TR 13)--the 
regulation pertaining to construction use tax.  This review was to assess 
whether the issues of concern to the stakeholders were addressed in the BRC 
and/or TR 13.   
 
Current policy requires a reconciliation of actual materials expenditures 
to those estimated at permit issuance  
If an estimated tax is paid at permit issuance, then materials should be exempt 
from sales tax at point-of-sale. The BRC 3-2-7 (B) (3) indicates that 
construction materials are exempt from sales taxes if a “contractor has prepaid 
the tax directly to the city on the estimated or actual basis, calculated as a 
percentage of the construction valuation at the time the building permit is 
issued.”  According to current practice, the valuation-based payment is an 
estimate and would not be “actual.”  BRC 3-2-18 (b) states, “Contractors who 
have prepaid an estimate of taxes on construction projects…shall, upon 
completion of each such project, report the actual costs of tangible personal 
property and taxable services used therein.”  There is no form, format, or 
method identified for reporting these actual costs in the BRC. However, Tax 
Regulation 13 references “Form 15”, which is the Reconciliation Form designed 
and proposed for newly re-implemented reconciliation process as of August 20, 
2009. 
 
Current policy allows up to three years after project completion for the 
reconciliations 
The BRC 3-2-18(c) indicates that “every taxpayer or other person liable to the 
city for sales or use tax under this title shall keep and preserve for a period of 
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three years such books, accounts, and records, including without limitation, 
original sales and purchase records, as may be necessary to determine the 
amount of tax that the taxpayer is liable to pay or collect.”  It is not clear when 
the three-year period begins; however, it is clear that the City’s policy has 
always been to allow for up to three years for the reconciliations. 
 
Do construction material costs actually constitute approximately 50% of 
project costs?   
Title 3 of the BRC does not address the 50% factor. However, according to TR 
13, for any contract of $50,000 or more, the 50% factor is utilized.  TR 13 also 
states that Form 15 is used to determine the actual use tax after project 
completion.   
 
City code authorizes audits of actual project expenditures  
BRC 3-2-14 (a-f) implies that there is the possibility of an audit, given that 
books must remain open for three years and must be open to examination.  
However, there are few specific references to audits, except under BRC 3-2-19, 
which relates to a coordinated audit if a taxpayer holds sales tax licenses in at 
least four other Colorado jurisdictions.  According to TR 13, after paying all use 
tax due using Form 15, a contractor may request an audit. 
 
Requiring general contractors to be the collectors of the use tax   
BRC 3-2-14 (a) (2) indicates that “payment (is made) by either the owner, 
lessee, or general contractor or separately by a subcontractor electing to do so 
at the time a building or right of way permit is issued, on the estimated 
percentage basis, based on a percentage of the total valuation of the 
construction contract…” This seems to indicate that the general contractor is 
not the only collector and payer of use tax. TR 13, however, states that the 
contractor is deemed to be the consumer of materials. 
 
In conclusion, between the BRC and TR 13 most of the issues of concern are 
addressed in some form.  However, to the lay reader the policies are 
sometimes vague, confusing, or inappropriate.  Contractors rely on using 
longstanding practices and readily available City information sources such as 
Planning and Development Services staff and City websites.  It was the City’s 
longstanding practice to not require reconciliation.  It continues to be the City’s 
longstanding practice to precede major policy changes with considerable public 
process.   
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CURRENT PRACTICES AND BEST MANAGEMENT PRACTICES 
 
The Consultants determined that it would be helpful to compare two areas of 
the City’s revised practices to any published best practices. 
 
In the governmental setting, best practices include those that: 
 

 Are widely accepted as standards by knowledgeable professionals 
 Are proven to be efficient and effective in most organizations, and  
 Reflect ‘state of the art’ thinking.  

 
Financial and Revenue Management Practices 
There are many published best practices for governmental budgeting and 
accounting.    Among the practices recommended is that each revenue source 
be audited periodically.  Every current revenue source should be studied 
carefully to determine who pays the revenue, how much revenue is coming in, 
when the revenue source was last audited, and whether the recent revenues 
have been achieving the results anticipated by finance professionals.  Thus, 
Finance staff were correct in examining potential under-recovery of construction 
use taxes.  In Appendix D, the Consultants have included sections from training 
sessions provided to governmental finance staff that illustrate that auditing 
revenue sources is a good practice.  In addition, a Government Finance 
Officers Association (GFOA) on-line publication details the first step in 
assessing fiscal first aid—audit revenues. 
 
However, other best revenue management best practices, such as keeping 
stakeholders informed, involving stakeholders in the analysis of potential under-
recovery, and assessing the financial impact on payers, were not utilized.  It is 
clear that the Finance staff did not expect such a negative response to their 
enforcement of the reconciliation process already stated in the BRC/Tax 
Regulations. 
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Customer Service Practices 
 
Customer service communications include: 
 

 Timely communications about new processes, regulations, and 
technology. 

 Project-specific communications with individual stakeholders--in this 
case that would be the builders, contractors, architects, and 
homeowners who received letters about the construction use potential 
underpayments in August, as well as those who are still expecting such 
letters 

 
In both cases, there were inconsistencies with the usual approach the City 
takes in dealing with stakeholders. Customers of the Planning and 
Development Services Department have come to expect input into policy 
changes on the front end and clear information about these changes on the 
back end.  In this case, the only public information preceding the August 25th 
underpayment letters was contained in the August 20th WIP.  The only public 
discussion was at the October 6th Council meeting.   
 
The City’s websites were not promptly and clearly updated to comply with the 
WIP and with the letters, requiring reconciliations.  Further, Building Division 
staff and the Finance staff were not consistent in their understanding of the 
issues and associated communications regarding the reconciliation process 
and potential underpayment of the construction use tax. 
 
Thus, in general, although the Finance staff were conscientious in their 
approach to analyzing the City’s revenue sources, they did not conform to best 
practices in customer services related to fiscal issues, as illustrated in Appendix 
D.  Communications about the new processes were not timely in that the letters 
implementing the new processes came to the customers before any 
discussions with stakeholders took place.  In addition, project-specific 
discussions were largely informal and unsatisfactory, in the eyes of the 
stakeholders. 
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COMPARATIVE PRACTICES 
 
Based upon the questions voiced about consistency between the BRC/TR 13 
treatments of specific issues, the Consultants also compared those issues with 
the codes of other jurisdictions.  It is important to note that, due to the short 
time frame for this project, we did not specifically interview other jurisdictions in 
detail and that the Consultants are not attorneys.  We do not, therefore, provide 
legal opinions, but do attempt to compare the information in other jurisdictions’ 
codes and websites regarding a set of specific issues. We also cannot 
guarantee that each jurisdiction follows the code or the practices explained on 
its website.   
 
Requiring reconciliations of actual project expenditures for construction 
materials to those originally used to estimate construction use tax.  
Allowing up to three years after project completion for reconciliation.   
Any jurisdiction that uses an estimated construction use tax at the beginning of 
a project also officially requires a reconciliation at the end of that project.  In 
some cases, jurisdictions seem to anticipate having to refund from the original 
estimate.  For example, Aurora’s code states that anyone who has paid an 
estimate based on the 50% rate can provide evidence of overpayment within 
one year of the issuance of a certificate of occupancy or final inspection.  
Lakewood clearly states that original use tax payments are “deposits” and if a 
taxpayer elects to use an estimate, then that taxpayer need not file periodic tax 
returns.  If the Finance Director should note, within three years of the Certificate 
of Occupancy or the date of the final inspection, that actual materials costs 
exceeded the deposit, then additional tax is due within 30 days.   
 
Similarly, Golden also refers to the initial use tax payment as a “deposit.”  The 
taxpayer is expected to calculate the final costs of construction materials and 
remit any outstanding balance within 180 days of the issuance of the certificate 
of occupancy.  Westminster refers to “estimated prepayments” and states “use 
tax on the actual cost of materials may be subsequently determined through 
audit.”  Westminster mails a “Construction Project Cost Report” to the general 
contractor when a building permit is issued. The reconciliation is due within 30 
days of the issuance of a Certificate of Occupancy.   
 
Centennial’s ordinance states that the estimated use tax is paid based on the 
project’s valuation and that the actual cost of materials may be subsequently 
determined through audit.  Reconciliations are required, since Centennial states 
that no overpayment will be refunded unless a claim is filed and submitted 
within one year of use or consumption.  In Lakewood, upon issuance of the 
certificate of occupancy, the general contractor receives a reminder to reconcile 
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the use tax deposit for the project and that the City may audit up to three years 
from the date of certificate of occupancy. 
 
Most jurisdictions identify reconciliation processes in their code, tax guides, or 
websites.  However, much like the City, many of them do not enforce the 
reconciliation process.  Thus, many stakeholders who have worked in other 
jurisdictions stated that they had rarely prepared reconciliations. 
 
Accuracy of the 50% factor for construction materials  
The majority of local jurisdictions utilize the 50% rate for estimating construction 
material costs.   Greenwood Village uses 60%, but also ignores the first $3,500 
in construction materials.  Wheat Ridge also uses the 60% estimate.  El Paso 
County estimates the value of materials at 40%. 
 
Requiring audits of actual project expenditures    
Colorado jurisdictions have various methods for auditing.  In the current 
economic setting, many jurisdictions do not have the staff to perform as many 
audits as they might wish; however, all reserve the right to audit.  Many 
jurisdictions indicate that use tax audits simply form a part of their audit work 
plan and are chosen on some statistical basis.  We were unable to obtain 
information from the comparative jurisdictions about percentage of use tax 
under- or over-payments. 

 
Requiring general contractors to be the collectors of the use tax  
Many codes refer to the general contractor as the collector of use tax. 
Lakewood’s website states that the property owner is ultimately responsible for 
any use tax liability, even though the general contractor usually pays the use 
tax deposit.  Westminster states that payment of the building use tax is the 
responsibility of the general contractor.  Denver also considers the contractor to 
be the consumer of construction materials. 
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SUMMARY OF FINDINGS 
 
The complexity of the use tax and its implementation, as well as the lack of full 
communications about the issues, has led to significant misunderstanding of 
the issues.  The Consultants are still attempting to fully grasp the issues from 
both the stakeholders’ view and from the City’s view.  Therefore, a 
summarization of the findings is necessary to allow the reader an appropriate 
basis for review of the recommendations. 
 

1. The City’s practices related to construction use tax reconciliation and 
audit do not vary significantly from those of other Colorado 
jurisdictions; that is, most others do require reconciliations and audits, 
utilize the 50% rate for construction materials, and utilize some form of 
the valuation table.  

2.  However, many of the jurisdictions have told the Consultants 
informally that they do not have the staff to review reconciliations.  
Therefore, like the City, they have often not emphasized the 
reconciliation, but have offered it as a means for contractors to 
illustrate overpayment of the construction use tax. 

3. Thus, for many of the City’s contractors, the reconciliation appears to 
be a new practice, one not in use in other jurisdictions. 

4. The City’s determination to examine previous payments of the 
construction use tax is appropriate under best practices for municipal 
finance departments. 

5. The Boulder Revised Code (BRC) is complex and not well understood 
by builders and contractors. They usually focus on the Building Code 
and not on the Tax Code, where the construction use tax is addressed 
in detail. 

6. In the past, the City has not enforced the use of reconciliation to 
closeout construction projects; however, the BRC/Tax Regulation 13 
(TR 13) address such a process. 

7. In the past, very few construction projects were audited each year and 
the commonly audited projects were quite large.  Thus, the audit 
process only impacted the largest builders and contractors.  This 
seems also to be true for many of the other Colorado jurisdictions. 

8. Because reconciliations have not been required and audits of smaller 
projects have been very infrequent, stakeholders were led to believe 
that their original construction use tax estimates were really all that 
they owed.  

9. Further, BRC/TR 13 indicate that a final inspection, resulting in the 
Certificate of Occupancy, cannot be scheduled until all fees and taxes 
have been paid.  The receipt of a Certificate of Occupancy seemed to 
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confirm that no additional taxes were owed.  Permit technicians also 
confirmed this. 

10. When the August underpayment letters went to more than 300 
builders, contractors, homeowners, and architects, these stakeholders 
were unprepared for the potential workload and possible financial 
impacts which these letters implied.  They had to reconcile projects for 
which they might not have full financial records and they might owe 
additional taxes. 

11. The City seemed to offer two other options:  pay the estimated 
increased amount or prepare for audit. 

12. The City’s Planning and Development Services staff, who are the first 
contact for the calculation of the construction use tax, were not fully 
aware of the potential impacts of the decision to enforce 
reconciliation. Thus, they may not have provided timely and accurate 
information. 

13. Consequently, stakeholders may have heard different stories 
depending upon whether they addressed their questions to Planning 
and Development staff or to Finance staff. 

14. Although the Finance Department staff exercised due diligence in 
reviewing for potential underpayment of the construction use tax, they 
did not practice the best customer service; stakeholders had not been 
involved in the analysis of the problem. No formal communications 
went to the stakeholders between April and the August 25th letters. 

15. The policies and procedures in the BRC/TR 13 regarding the need for 
reconciliation of the use taxes did not change, but requiring the 
reconciliation constituted a change in practice.  

16. The City generally has a very inclusive public process.  The lack of 
communication about this change in practice was a divergence from 
that usual inclusive process. 

17. At a time of economic distress, the potential for significantly increased 
taxes on already completed projects led to a difficult situation for the 
impacted stakeholders. They were faced with tracking down their 
original property owners to ask for additional taxes, if they could not 
complete the reconciliations and illustrate appropriate payment of the 
use tax. 

18. The issues have been difficult to analyze and assess because each 
stakeholder (including City staff) has a different view of the issues, 
varying understanding of the historical context, and different 
experience regarding the construction use tax. 

19. Any recommendations, to be practical, must address the concerns of 
all stakeholders.  This is made even more difficult because some of 
the recommendations for making the process more understandable 
will be difficult to implement because of the City’s current computer 
systems.  Due to the short timeframe for this project, the Consultants 
did not have the time for detailed review of these systems. 
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20. The recommendations must be based upon the City’s proposed 
approach to the construction use tax.  The City will have to involve 
stakeholders in review of the possible alternative approaches to avoid 
further anger and misunderstanding.  The following recommendations 
focus on the alternative and recommendations, which support the 
selected alternatives. 
 

. 
 
  
 
 
 
 



Update on Construction Use Tax Practices 
City of Boulder, Colorado 
December 7, 2009 

  28 

RECOMMENDATIONS 
 
 
One Basic Finding and Several Associated Recommendations 
 
The detailed report contains more detailed findings.  The one basic finding that 
is important to the determination of practical recommendations relates to the 
three basic alternatives for assessing and collecting construction use taxes.  
The advantages and disadvantages of each alternative are discussed below.   
 
Consider the Three Basic Alternatives for Assessing and Collecting Use 
Taxes on Construction Materials and Consider Which Method Best 
Addresses the Goals and Concerns of the City and its External 
Stakeholders 
 
There are three basic alternatives to approaching the construction use tax 
issue: 
 

 Continue with the valuation approach and utilize the reconciliation 
process. 

 
 Utilize an approach like that in Denver of encouraging contractors and 

their subcontractors to pay sales taxes at the point of sale. 
 

• Increase valuations or percentage used to estimate construction material 
costs, with the goal of eliminating reconciliations.   

 
Each of these methods has advantages and disadvantages, as the following 
narrative and charts illustrate: 
 
Continue with the valuation approach and utilize the reconciliation 
process 
 
This approach includes using the valuation table and provides for a 
reconciliation process, as directed in the current BRC and Tax Regulations.  
The advantages of this system are that the BRC and Tax Regulations are in 
place and that the stakeholders have had a long time to consider this option 
and what it will mean to them.  In addition, this is an approach in use in many 
other Colorado jurisdictions, even if they do not strictly enforce the 
reconciliation process. The disadvantages include the time necessary for 
record-keeping on the part of stakeholders and the possibility that the City will 
be faced with more activity reviewing reconciliations and monitoring refunds 
and additional payments. 
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Advantages Disadvantages 
No need to make major changes to BRC and 
Tax Regulations. 

Requires stakeholders to keep records and to 
spend more time on accounting, as well as 
requiring that subcontractors maintain better 
records. 

Similar to approaches in other jurisdictions, so 
should be understood by most contractors. 

Requires that City staff spend time on 
reviewing reconciliations and may require the 
time to process and maintain records on 
refunds and additional payments. 

Due to all of the recent discussion, 
stakeholders are now familiar with the basics 
of this approach. 

Does not provide the predictability contractors 
desire. 

 
 
Utilize an approach like that in Denver of encouraging contractors and 
their subcontractors to pay sales taxes at the point of sale 
 
This will be difficult in Boulder because there are few vendors selling 
construction materials now.  It is a preferred method among the contractors, 
because they are assuming they would not need to do reconciliations.  
However, it would seem there would be a need to ensure that sales tax had 
been paid and that would still require record-keeping, and at least some 
reconciliation for each project.  Thus, there would still be similar requirements 
for record keeping and dealing with unanticipated problems during a fairly major 
change in practice. 
 
 

Advantages Disadvantages 
May reduce some of the record-keeping for 
contractors and subcontractors. 

Could require major changes to the BRC and 
Tax Regulations as well as discussions about 
processes and how to deal with unanticipated 
impacts of changes in practice. 

Might eventually lead to bringing some 
vendors back into the City. 

Still may not provide the predictability that 
contractors desire. 

Less of a burden on City staff than the full 
reconciliation approach. 

Still may require some additional accounting 
support from City staff. 

 
 
Increase valuations or percentage used to estimate construction material 
costs, with the goal of eliminating reconciliations   

 
Under this scenario, which is apparent in the codes of other jurisdictions 
(although it is not discussed), contractors pay more upfront, but are not faced 
with the hassles of a lot of extra record keeping.  Reconciliations would only be 
required when a contractor felt he/she was owed a refund.  In fact, this is much 
like the approach Boulder has taken in the past, when reconciliations were not 
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required for all projects, even though the BRC and Tax Regulations suggested 
that they were required. 
 

Advantages Disadvantages 
Record keeping would still be required, if 
contractors felt the amount charged for 
materials was excessive. 

Would require slight changes to aspects of the 
BRC/TR 13 that relate to reconciliations. 

City would not spend time on reconciliations 
and would use the occasional audit to 
determine whether the valuations and rate for 
construction materials were bringing in the 
expected revenues. 

City staff would still have to perform periodic 
reviews to ensure approach remains effective. 

Constitutes a more familiar approach—much 
like Boulder has done things in the pas—and 
provides the predictability that contractors 
desire. 

City staff might experience an increase in the 
requests for refunds. 

 
 
Based upon the alternative chosen, each of the other recommendations could 
be considered.  The Consultants feel that the most practical and efficient 
approach would be to increase the valuation and/or the percentage assigned to 
construction materials.  Because there is little published information available 
regarding the current use taxes and whether they have been over- or under-
paid, the financial results of making any changes in practice are difficult to 
predict.  We strongly suggest that the City involve stakeholders in further 
discussions before selecting any specific alternative.  The Consultants have 
attempted to provide general recommendations that will support each use tax 
alternative.  It is also important to note that some recommendations may be 
difficult to implement, given the City’s current computer systems and available 
software. 
 
Clarify Construction Use Tax Policies and Practices, Involving 
Stakeholders From the Beginning 
Clarify policies and practices, make the BRC and Tax Regulations consistent 
with these policies, make instructional materials available, and train all involved 
City staff.  Involve stakeholders from beginning to end. 

 
1. Involve stakeholders in a discussion of the problems that led the Finance 

Department to believe that there was significant underpayment of 
construction use taxes. Have the Finance Department explain and illustrate 
their calculations related to this underpayment. 

2. Ensure that City Finance staff understand why stakeholders believe that 
there may also have been significant over-collections of construction use 
taxes. 

3. Work with the stakeholders to redesign the reconciliation form to ensure 
that it addresses the issues they have identified. It should include the ability 
to give credit for taxes already paid by subcontractors, for example. 
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4. Work with interested stakeholders to determine whether the 50% estimate 
for materials is reasonable for all projects, or is only appropriate for high-
end residential remodels and commercial projects.   

5. Would using the 60% rate allow most projects to avoid the reconciliation 
process?  Is it more important to avoid the reconciliation process and have 
minimal auditing, or would stakeholders prefer to us a smaller rate and do 
the reconciliations? 

 
Based upon the approach finally selected, some methods for improving the use 
of that approach include: 

 
Further Clarify the Reconciliation Process, Based Upon Stakeholder 
Input, if That Approach is Selected 

1. Review the proposed methods for reconciliation. Consider how County 
taxes and appropriate tax rates would be handled during any reconciliation 
process. 

2. Consider an approach like that used in Westminster, which divides 
residential projects into three levels based on use of construction materials. 

3. Discuss how use tax calculations will be developed for non-permitted 
projects. 

4. Consider the use of a temporary certificate of occupancy (CO). The CO 
would become final only upon the acceptance of a final reconciliation of the 
construction use tax paid. 

5. Consider using the contractor’s valuation for tenant finishes. The valuation 
table may not work well for these. 

6. Emphasize the fact that the preliminary payment at permit time is a deposit 
or estimate, which is expected to be reconciled (assuming this is the 
approach which the City ultimately selects). 

7. Make the accounting and documentation requirements clear to all who will 
be paying use taxes so that they are not faced with finding receipts up to 
five years later.  For example, many contractors file materials invoices by 
vendor, not by project.  Also, many subcontractor invoices are for time and 
materials in one lump sum.  In the future, contractors may file invoices by 
project, and require subcontractors to submit time and materials separately. 

8. Consider changing the references in Tax Regulation 13 and the BRC to 
acknowledge that property owners are ultimately responsible for the use 
taxes, even if the contractors collect them. 

9. Require that the reconciliation be done no later than 180 days after the 
completion of a project.  The reconciliation would be done by the contractor 
or the permit applicant if no contractor is involved. 

 
Develop and Publicize Appeal Processes for All Approaches 
Ensure that involved stakeholders understand their appeal processes.    
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Implement Staff and Stakeholder Training for Selected 
Approach 

1. Ensure that the employees of the City’s Finance Department and Planning 
and Development Services understand their roles in this process. 

2. Develop instructional materials and customer seminars that explain the use 
tax and its implementation, no matter which approach is selected.   

 
Update the BRC and the City’s Website and Other Documents 

1. Update the Code and the City’s websites to accurately display all changes 
to policy, practice, and process, no matter which approach is selected. 

2. Regularly solicit questions from those who pay construction use taxes and 
provide prompt responses on the website.  

3. Ensure that all associated documents (e.g., completion letters, certificates 
of occupancy, etc.) are compliant with and support the chosen alternative. 

       
 

 
 

 
 



 
NOTICE OF 2010 FEE CHANGES 

 
 
On January 4, 2010, the following changes will take effect:  
 
Building Permit Fees & Construction Use Taxes 
• Valuation will be determined by the City of Boulder Valuation Table and the estimated 

project valuation provided by the applicant at time of permit application.  The higher of the 
two valuations will be used to calculate the building permit fees and construction 
use tax. 

 
• The square foot construction costs in the City of Boulder Valuation Table will be updated 

with the July-August 2009 cost data as published by the International Code Council.* 
 
*This change may also affect the construction use tax that is collected at the time of 
permit issuance. 

 
 
Development Excise Taxes and Impact Fees 

• Capital facility impact fees will be collected for capital improvements to serve new 
development: 

o Residential development will be charged fire, police, human services, library, 
municipal facilities and parks and recreation impact fees based on unit size. 

o Residential additions will be charged on net additional square footage. 
o Non-residential development will be charged fire, police and municipal facilities impact 

fees based on square footage by type of use. 
o Redevelopment will be charged for net new square footage and a change of use. 

 
• Development Excise Tax will continue to be collected for park land acquisition (residential 

development) and transportation (residential and non-residential development). 
 
• Education Excise Tax will no longer be collected on residential development. 
 
 
Compatible Development 
• Building Permit Plan Check Fees will be fifty percent of the building permit fee for single 

family residential development that is in the RR-1, RR-2, RE, RL-1, RMX-1; and detached 
single family in RL-2 on lots larger than 8,000 square feet, and that are not within the 
boundaries of a planned development, planned residential development, planned unit 
development, or an approved site review; or shown on appendix H of Title 9, Land Use 
Code. 



CITY OF BOULDER

Planning and Development Services

1739 Broadway, Third Floor  •  P.O. Box 791, Boulder, CO  80306-0791

phone  303-441-1880  •  fax  303-441-3241  •  web  boulderplandevelop.net

Construction Permit Square Foot Valuation Rates

in effect as of  6/26/2009

The International Code Council Building Valuation Data was used to establish the valuation rates for each building use and 

construction type. The rates are for new construction. All other are a percentage of the new rate (except unfinished basement) as 

shown. These rates are subject to annual change.

Scope NonResidential

 100%Addition

 50%Alteration

 75%Core and Shell

 100%New

 50%Remodel

 50%Repair

 50%Tenant Finish

 50%Tenant Remodel

Unfinished Basement

Basement Finish N/A

N/A

 Residential

 100%

 50%

 75%

 100%

 50%

 50%

 50%

 50%

80%

$15.00 per square foot

Group Building Use Type of Construction

III-A III-B IV V-A V-BII-A II-BI-BI-A

 128.49A-1         Assembly  134.10 153.43 148.75 159.10 166.88 177.62  171.29  143.82

Theater

 112.58A-2         Assembly  116.50 131.71 128.53 136.49 142.04 149.94  145.74  124.91

Nightclub

 111.58A-2         Assembly  114.50 130.71 126.53 135.49 140.04 148.94  144.74  123.91

Restaurant

 103.65A-3         Assembly  108.26 128.63 122.33 134.30 141.07 152.81  146.48  118.97

Library, Museum, Community Hall

 131.57A-3         Assembly  137.18 156.54 151.82 162.21 169.98 180.72  174.39  146.89

Religious

 127.49A-4         Assembly  132.10 152.43 146.75 158.10 164.88 176.62  170.29  142.82

Arena

 127.49A-5         Assembly  132.10 152.43 146.75 158.10 164.88 176.62  170.29  142.82

Amusement/Recreational - Indoor, 

Amusement/Recreational - Outdoor

 105.37B           Business  109.81 131.97 125.07 137.27 144.00 154.16  148.70  120.41

Financial Institution, Government Uses, 

Medical and Dental Clinics, 

Office(Administrative, Professional, 

Technical), Personal Service, Research & 

Development

 118.69E           Educational  123.34 144.59 140.14 149.52 156.34 166.52  160.91  132.98

Schools/Educational

 56.50F-1         Factory and Industrial (moderate hazard)  59.67 77.68 72.45 80.93 83.70 92.68  88.42  69.29

Manufacturing-Moderate Hazard, Service 

Industrial-Moderate Hazard

 55.50F-2         Factory and Industrial (low hazard)  59.67 76.68 72.45 79.93 83.70 91.68  87.42  68.29

Manufacturing-Low Hazard, Service 

Industrial-Low Hazard, Public 

Works/Utilities, Telecommunications
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Group Building Use Type of Construction

III-A III-B IV V-A V-BII-A II-BI-BI-A

H-1         High Hazard  55.02 71.84 67.79 75.09 78.86 86.84  82.58  63.63 N.P.

High Hazard (explosive)

 50.85H-2         High Hazard  55.02 71.84 67.79 75.09 78.86 86.84  82.58  63.63

High Hazard (highly flammable)

 50.85H-3         High Hazard  55.02 71.84 67.79 75.09 78.86 86.84  82.58  63.63

High Hazard (flammable)

 50.85H-4         High Hazard  55.02 71.84 67.79 75.09 78.86 86.84  82.58  63.63

High Hazard (corrosive and/or toxic)

 105.37H-5         High Hazard  109.81 131.97 125.07 137.27 144.00 154.16  148.70  120.41

High Hazard (semiconductor type 

materials)

 111.54I-1         Institutional  116.09 138.61 128.24 137.34 143.14 152.30  147.08  124.73

Assisted living

I-2         Institutional  211.31 234.08 226.55 239.38 246.11 256.26  250.80 N.P. N.P.

Hospital

I-3         Institutional  135.27 157.00 150.51 162.30 169.02 179.18  173.72 N.P. N.P.

Nursing Home

 125.48I-3         Institutional  131.92 152.80 147.16 158.10 164.83 174.99  169.52  141.52

Prison

 111.54I-4         Institutional  116.09 138.61 128.24 137.34 143.14 152.30  147.08  124.73

Day Care

 74.67M           Mercantile  77.59 93.21 89.62 97.99 102.53 111.44  107.24  87.00

Commercial/Retail, Wholesale

 113.25R-1         Residential  117.80 140.32 129.95 139.28 145.08 154.24  149.02  126.44

Boarding House

 88.46R-2         Residential  93.01 115.53 105.16 114.37 120.17 129.33  124.11  101.65

Motel/Hotel/Bed & Breakfast, Multifamily 

Dwellings

 82.00R-3         Residential N.P. N.P. N.P. N.P.N.P. N.P.N.P.N.P.

Manufactured/Mobile Home

 95.91R-3         Residential  101.74 110.77 108.62 112.68 115.86 122.11  118.76  105.77

Single Family Attached Dwelling, Single 

Family Detached Dwelling, Studio, 

Townhomes

 111.54R-4         Residential  116.09 138.61 128.24 137.34 143.14 152.30  147.08  124.73

Residential Care

 49.85S-1         Storage (moderate hazard)  53.02 70.84 65.79 74.09 76.86 85.84  81.58  62.63

Service Station/Vehicular Repair, 

Warehousing-Moderate Hazard

 48.85S-2         Storage (low hazard)  53.02 69.84 65.79 73.09 76.86 84.84  80.58  61.63

Parking Garage, Warehousing-Low Hazard

 19.09U            Utility (miscellaneous)  19.09N.P. N.P. N.P.N.P. N.P.N.P.N.P.

Carport - Attached, Carport - Detached, 

Deck, Patio Cover, Porch

 37.34U            Utility (miscellaneous)  39.23N.P. N.P. N.P.N.P. N.P.N.P.N.P.

Garage - Attached, Garage - Detached, 

Shed, Shop, Swimming Pool

 N.P. = not permitted
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Anita White Consulting 
6924 E. Montana Place 
Denver, CO 80224-2246 

Cell:  303-917-9812 
 

Notes from October 28, 2009 Meeting with Planning and Development 
Services Stakeholders 

Revision November 9, 2009 
Revision November 22, 2009 to add notes from three more meetings 

 
Steve and I decided to add all of the notes from the meetings held November 13, 
19, and 20, so that all stakeholders have the information from all sessions.  AW 

 
The following notes summarize the information shared among all of the 
Stakeholders present at all four meetings.  No particular statement is 
attributed to any stakeholder.  There was general agreement among the 
stakeholders about many issues, but there was no intent to take votes or to 
achieve complete agreement on any issue.  The information provided will 
be used for two main purposes: 
 

1. To give the City an indication of the issues of concern to 
stakeholders 

2. To obtain a better understanding so that the consultant report on 
construction-related processes, including the calculation of use 
taxes, can be as complete and accurate as possible. 

 
The opinions voiced here have not been placed in any context of best 
practices, comparative practices, legal requirements, etc.  This document 
is presented in its current form to ensure the stakeholders involved that 
their concerns were heard, understood, and will be considered in the 
consultants’ report. 
 
Please call Anita White at the number provided above, if you see Please call Anita White at the number provided above, if you see 
any inaccuracies in the notes or if we have neglected to include any inaccuracies in the notes or if we have neglected to include 
any important ideas. any important ideas. You may note some redundancy, as everyone was 
concerned about many of the same issues.  We tried to capture the 
concerns and because of different ways of expressing concerns, we may 
have written about each issue more than once. 
 
On behalf of the City, Steve and I thank you for your patience and for 
sharing your ideas, concerns, and suggestions with us.  We have 
appreciated your taking the time to meet and speak with us (and to write to 
us, as many have done).  We have attempted to include all issues that have 
come to us—whether in stakeholder meetings, phone conversations, or 
emails-- in this final set of notes. 
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INTRODUCTORY ISSUES 
 

1. In general, there was disappointment that the City Manager and the 
Project Liaison were not to remain to hear the concerns of the 
stakeholders at the first meeting.   This issue, along with the early note 
that the consultants were interested in improving the current system, 
caused great consternation.  As a result of this consternation, the City 
Manager asked that the consultants place no limits on the issues to be 
discussed, assuring the group that she wished to hear everything. 
However, at least one stakeholder stated that he thought it was 
appropriate for the City Manager and the Project Liaison to leave the 
meeting. 

2. At the first stakeholder meeting, discussion took place regarding the use 
of information from the stakeholder discussion for legal actions.  Everyone 
seemed to agree that these meetings were focused on eliciting opinions 
and were not intended to be a part of any legal proceeding. 

3. In general, everyone at all meetings felt that the most important issue 
to discuss was the retroactive payments and whether they were 
legal, appropriate, fair, and equitable. 

 
IMPACT OF 2003 PROCESS CHANGES 
 

1. During the first meeting, significant time was spent on discussing the 
stakeholders’ opinions that the 2003 changes to the building permit 
processes were intended to provide a method which would provide 100% 
cost recovery for City activities related to building permitting.   

2. Stakeholders felt that the 2003 changes meant that the City developed a 
list of “here is what you owe” during the building permit process and that 
this was ALL that was owed. 

3. Later meetings did not focus as much upon the 2003 changes. 
 
 

APRIL 2009 AND AUGUST 2009 LETTERS AND WHY THEY SEEMED SO 
WRONG TO STAKEHOLDERS 
 

1. Stakeholders were most concerned about the April 2009 and August 2009 
letters.  They said there had been no communications with any of them 
prior to the issuance of the letters, which seemed to conflict with the 2003 
discussions and associated process changes.  

2. Few of those attending any of the four meetings received the April letters, 
but most received the August 2009 letters.  Some have said it felt as 
though the April letter was a trial balloon for what came in August. 
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3. Stakeholders who received the April letters have further clarified that they 
met with Public Works following the April letters and were told other 
builders/contractors would also receive letters.  The stakeholders had 
expected that they would hear more from the City during May, but it was 
not until the August letters came out that they received additional 
information.  In the meantime, they believe that some who received the 
April letters actually worked out payment plans Thus, there might have 
been inconsistent treatment because others may not have paid or worked 
out any payment plans and their payments are on hold due to the City’s 60 
day moratorium. 

4. Stakeholders seem to think someone in the City “screwed up” because no 
one had ever heard before that the process changes had not resulted in 
the 100% cost recoveries mentioned during meetings regarding the 2003 
changes. 

5. Stakeholders apparently assumed that—maybe based on “unwritten 
rules”—that no new taxes would be assessed once the Certificate of 
Occupancy (CO) was issued.  This assumption was based upon language 
in the Code which stated that the final inspection, which results in the 
issuance of the CO, would not be scheduled until all fees and taxes had 
been paid. 

6. Some questioned whether City Council knew anything about the August 
letters, before they were sent.  Others seemed to blame City Council for 
allowing the letters to be issued. 

7. Overall, most stakeholders felt the approach was not 
consistent with past practice, that they had complied with 
what they understood the City policies and practices to 
be, and that they were now facing financial penalties for 
doing business just as they assumed it was supposed to 
be done. 

8. The reason that some felt their integrity was being questioned may have 
come from the fact that those few who received letters in April.  When 
those who received letters spoke to their colleagues--most of whom had 
not received letters—there was a feeling that perhaps those who had 
gotten letters had somehow done something wrong. Once the August 
letters came out, everyone was concerned about the appearance of 
inappropriate payment of taxes.  In addition, press coverage seemed to 
indicate that contractors had not paid the required taxes and that they 
were “delinquent” or “cheating.” 

9. One builder mentioned that in 18 years he had completed perhaps five 
reconciliations and that he had requested of those reconciliations.  Two 
times the company received a refund and three times the builder paid 
additional taxes.  There has never been any system for reconciling all 
construction projects for purposes of use tax. 

10. Were only the largest projects singled out for the voluntary compliance? If 
so, is this fair? 



  4 

11. Perception is that big developers cheated the system, but many 
homeowners and smaller builders got letters also. 

12. Stakeholders are certain there was no form for reconciliations prior to 
August 20; therefore, if they were supposed to be doing reconciliations, 
how were they to be done? 

13. We believe that, if we had had the chance to explain how things are done, 
that there would have been no taxes owed. Our subcontractors often pay 
the sales tax; the reconciliation form does not recognize these sales tax 
payments. 

14. If 29th Street was used as the means for assessing underpayment, then 
there was a major error in assumptions.  On that project, $200,000 
projects became $2M projects. 

15. Most participants said, “I have no problem paying what is truly owed, but I 
thought I had.” 
 

 
 
 
SPECIFIC PRACTICAL PROBLEMS IDENTIFIED  
 

1. What will be done about those projects that do not require a building 
permit?  Will someone come after the use tax issues since, if there is no 
permit, no use taxes have been collected? 

2. Are there 700 more voluntary compliance letters being prepared to go 
out?  How can nearly every project have underpaid use tax? 

3. Would it simply be easier to just pay sales taxes on materials up-front? 
4. Are current taxes appropriately paid on equipment used in construction 

projects? 
5. There appear to be errors or inconsistencies in the training the City offers 

on the sales and use tax.  According to attendees, the City staff could not 
answer some questions during the November training. 

6. What bookkeeping requirements will be necessary to complete the 
reconciliation forms?  How can we be expected to have known what 
these requirements would be three years ago? 

7. The current reconciliation form does allow for reducing the taxes based 
upon the fact that subcontractors usually purchase materials and often 
pay sales tax at the time of purchase. 

8. City needs to remember the use taxes are usually paid by others because 
contractors are not buying most of the construction materials. 

9. There is significant disagreement about the assumption that 50% of a 
project is materials.  For a top-end residential finish, that is possible; 
however, in most cases labor is higher than materials.  Some have done 
a study and found that for most of their residential projects the materials 
are really only about 25%-30%.   

10. Some feel that the reconciliation form, because it is in error, cannot be 
used and that there should be audits of each project.  Because of the 
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25% issue identified in #9 above, incorrect handling of the County use 
tax, etc., most feel that the City will owe them money, if projects are 
audited.  If jobs are audited, stakeholders feel that audit should be 
completed within 6 months of project completion, not after 3 years.   

11. Most say that their projects in other jurisdictions have never been handled 
in this way, requiring a payback three years later. 

12. Several stakeholders mentioned that projects that were completed five 
years ago were included in the August letters, showing new dates within 
the three year period. 

13. Many felt that tenant finishes are being overcharged for use taxes.   
14. There might be significant double dipping, if subcontractors are paying the 

sales tax at the point of purchase and then contractors are paying use tax 
on the same construction materials. 

15. Many stakeholders have been told by permit technicians that they over-
valued projects and the permit technicians have been reducing the 
valuations.  This may result in the underpayment of the use tax. 

16. Most stakeholders are not familiar with the tax on rented equipment.   
17. Some stakeholders have mentioned that they will check with City’s P&DS 

staff to see whether anything is owed, only to be told that there are no 
other charges.  Many of those projects were included in the August 
voluntary compliance letters. 

18. Some stakeholders felt that the incorrect use tax rate was referenced in 
the letters, with projects that should have been under a previous lower 
rate were mentioned to be paying at the higher rate approved after the 
project was completed. 

19. Most stakeholders have contracts, which state that the client is 
responsible for all taxes and fees; however, the City wants the contractor 
to be the tax collector.  The only way for a contractor to collect taxes from 
a closed project might be to sue the client for taxes.   

20. There appears to be little information about audits, no way to ask for an 
audit.  How will the City collect if there is an audit, from whom?  Will liens 
be required? 

21. One contractor mentioned being audited in 2003-2004; he said the time 
spent on the audit was largely his going back and trying to get information 
from subcontractors who do not keep adequate records.   

22. Most said they could live with the 50% if there were no 
reconciliation/retroactive audit process. 

23. The City must decide what to do when someone pays under protest.  
There have been situations where such a payment has been recorded as 
a lien.  Also, the City will need to decide what to do about refunds, if there 
are to be any. 

24. One stakeholder has put together a 45-page summary, from the Code; 
some of the statements on the websites are contradictory. 

25. Building Division says this is not their problem (assume reference is to the 
use tax). 
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26. Other jurisdictions do not charge use tax to exempt (non-profits, etc); 
however, Boulder wants to continue to make contractors responsible.  
This allows Boulder to achieve tax on materials because the exempt 
agencies are not responsible. 

27. Since builders/contractors may not be applying for permits, seems 
inappropriate to assess them for the taxes.  Owners and/or architects 
may be the ones pulling permits and some of them have also received 
the voluntary compliance letters—even though the contractors are 
supposed to consider the final user of materials. 

28. Contractors do not markup the fees and taxes.  Thus, if there are changes 
mid-stream, they cannot find a way to increase these charges to their 
clients. 

29. The three year rule is not in the tax collection section.  Audits should be 
used for information only, to determine whether the valuation process is 
adequate and to make appropriate adjustments in the valuation formula. 

30. There have been problems with the valuation—a $4.5M job that the City 
valued at $3.5M.  Or, another project was valued at 2.5X the value and 
now I am owed a refund. 

31. The contractor who begins a job may not be the one who completes the 
job—who should pay? 

32. Were the 29th Street audits the paradigm for these assessments? They 
are not a good model for other projects. 

33. City should specify what needs to be included as taxable under the use 
tax. 

34. The City should only require a reconciliation on change orders, since we 
paid taxes in the beginning on the original project. 

35. Perhaps taxes collected up front should be placed in escrow until the 
project if finished. 

36. The City should issue a temporary CO and not make that final until 
projects are completed (or 6 months after, to allow all bills to come in). 

37. How are County taxes handled—there seemed to be some inconsistency 
among the letters received. 

38. How should the City communicate with builders/contractors—why did they 
not notify us of potential use tax problems when we renewed our 
licenses? 

39. Contract prices include overhead and profits—do I have to pay use tax on 
these?  The reconciliation form seems to be in error here. 

40. Some have gone to Building Division to see what was owed at end of 
project…they paid.  Now, Finance has come back in and greatly 
increased the assessment of what was owed. 

41. We should have had these meetings before the August letters went out. 
42. To audit, they will need real numbers and they do not have them.  It could 

cost me up to $10,000 per project to get the numbers for an audit. 
43. There is confusion about the Boulder business license and whether they 

need one. Isn’t the state license adequate? 
44. We need to explain how this differs from an IRS audit. 
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45. Some have tried to pay additional taxes on the front-end, to avoid having 
to settle up at the end, but the Permit Tech said that was not possible. 

 
 
 
THIS ISSUE IS A SIGN OF SOMETHING MORE IMPORTANT, 
ACCORDING TO THE STAKEHOLDERS 
 

1. Some stakeholders felt that the real issue is the overall relationship with 
the City and its staff.  Some mentioned poor communications and even 
called the City’s “one stop shop” philosophy for construction-related 
regulation and support more of a “Stop Shop.” 

2. Some questioned why there had been such extensive outreach on fees as 
a part of the 2003 process review and NO discussion of the use taxes and 
the audit of these taxes. 

3. Stakeholders expressed concern that new “victims” are being created; 
This is the result as general contractors have had to inform their clients 
about potential new costs, as summarized in the April/August voluntary 
compliance letters. 

4. There were concerns about how things would be handled if some of the 
parties had gone out of business or died during this time.   

5. Several asked whether title companies and mortgage lenders understood 
that additional costs might be owed after the certificate of occupancy was 
granted. 

6. Several also mentioned that homeowners might have significant additional 
costs after mortgages had already been determined. 

7. There was discussion that real estate attorneys had always “understood,” 
based on past performance, that numbers were final at the point of 
issuance of the Certificate of Occupancy, which was called a “powerful 
moment” in the process. 

8. Some wondered how grant-funded projects (HUD projects) might be 
expected to pay costs three years down the road. 

9. Much of the discussion surrounded the public’s perceptions of this issue, 
including the harm done to the image and reputations of builders and 
contractors.  Since many of the stakeholders have been doing business in 
Boulder for years, they felt outraged that they somehow seemed in the 
wrong, even though they were doing business just as it had been done for 
years. 

10. Some stakeholders mentioned that they had already arranged payment 
plans and wondered whether it was fair that the sixty-day moratorium 
allowed others to delay such arrangements.  And, they wondered whether, 
if the ultimate decision were to not try for the three year recovery, would 
they still be required to go forward with payment plans. 

11. There was concern about whether the City Manager and City Council fully 
understood the pain that resulted from the issuance of the voluntary 
compliance letters.  



  8 

12.  The builders felt that they had discussed the fee increases with Public 
Works, but there was NO discussion of the use taxes increasing so much. 

13. How will the City deal with liens?  How will we deal with liens?  Would the 
City place liens on everyone for the retroactive taxes?    

14. There were questions about how the current system is being 
implemented, since there appear to be so many potential retroactive 
recoveries. 

15. Some stakeholders voiced concern that, by taking part in these 
stakeholder meetings, they were risking retaliation from the City (they 
were not specific regarding any particular organization which might be 
involved). 

16.  There was a feeling among stakeholders that building permits are now 
just a way to collect the use tax, that the original purpose of ensuring 
safety for the citizens had become lost in the concerns about collecting 
money. 

17. There is a feeling that, “If the economy were good, you wouldn’t be doing 
this to us.” 

18. There is significant confusion about the fact that the City staff told them 
the amount of tax that should be paid and then, after receiving final 
inspection and CO, they were told that there was a problem with the 
original tax assessment—whose fault is that? 

19. The City needs to look at the incredible number of requirements and 
restrictions they have placed on us.  Some believe their overhead for 
dealing with the City’s processes, including the current issue, are well in 
excess of 15% of their project costs.  The feeling is that they are paying 
taxes on the taxes, because of the time and effort it takes to work with the 
City. 

20. There were concerns that only approximately 300 of the potential 1000 
stakeholders received letters inviting them to these meetings.  There was 
a feeling the City believes that publishing meeting notices on their website 
represents true communications, but it does not. 

21. Some stakeholders doing large projects felt that it would be simpler and 
cleaner for them to simply pay the sales tax on all materials as purchases; 
however, it is clear that many materials are being purchased in other 
jurisdictions, via the internet, etc. 

22. The retroactive payment may force people out of business, since many 
are already losing money this year.  Why not work on the ordinances and 
processes and make changes going forward, which are communicated to 
the staff and to us.   

23. Many felt the valuation tables are really flawed. 
24. All documents refer to contractors owing back taxes, but our contracts say 

the client pays taxes. 
25. Even a homeowner and retired businessman who attended meetings out 

of civic duty—wanted to know what was happening—changed his mind 
after hearing the issues.  He, too, felt the City had made some mistakes. 

26. This is the first time most builders have talked to each other. 
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27. Some dislike the term “stakeholder”—we are more than that. 
28. Suppliers were driven out of town; will we be next? 

 
 
FUTURE CHANGES 
 

1. At first, stakeholders generally expressed little interest in the future 
process issues, as they were so concerned about the potential retroactive 
payments.  They did state that, whatever the finally approved process, 
they would abide by those processes. 

2. In spite of the early focus on the retroactive payment issues, the 
stakeholders made several useful recommendations regarding the future 
process changes including: 

 Make sure that there are formal notices of any changes in process, forms, 
or documents. 

 Ensure that staff are trained in new processes and that all forms and 
documents are changed to comply with new processes. 

 Prefer a system without any reconciliation, where fees and taxes are 
collected upfront and that is final. 

3. Again, questioned whether the valuation/square footage approach is 
correct, particularly considering that fact that homes are not now worth 
what they might have been worth when permits were pulled. 

4. There were questions about whether the permitting process might be 
simplified and whether so many people should need to review each 
building permit. 

5. The tax code has some language which was never in the building code; 
that is partly what led to the different interpretations of the approved 
process. 

6. Stakeholders recommend that we review Westminster, Broomfield 
(painless audit), and Larimer County for good processes. 

7. Stakeholders would like to see some improvement in what they call a 
“culture of arrogance and intimidation.” 

8. City Manager and City Council should meet with the stakeholders and 
stop wasting money on consultants. 

9. Fix the huge disconnect between Building Division and Finance. 
10. In the future, we want to truly work in partnership with the City. 
11. What stakeholders really want: 
 No retroactive payments 
 An apology from the City, stating that they “screwed up” 
 Consideration of the possible liabilities associated with pursuing the 

retroactive payments (legal liabilities, political problems, liens on property) 
 Simple, less costly process—maybe pay us to collect the use tax. 
 Ensure we understand the accounting requirements on the front end 
 Ensure that City staff are trained and understand the processes. 
 Prefer a system without reconciliation and few audits 
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PHILOSOPHICAL ISSUES 
 
1. Even if it turns out that retroactive payment of construction use 

taxes is legal, is it fair and defensible? 
2. What will enforcing the retroactive payments do to the relationships 

with the builders and other payers of the tax, particularly if legal 
actions ensue?  Is the City willing to live with the flurry of liens and 
other legal actions that are likely to result? 
 

 
 
 



  APPENDIX C 
 
 
 

Aurora, Colorado Construction Use Tax Practices 
 
 

 
1. General Description of Process for Calculating and Collecting Use Tax 

 
When Collected? 
 
A deposit is remitted upon building permit issuance. 
 
How Calculated? 
 
The use tax rate is applied to 50% of the total cost of the building. 
 
 

2. Is Reconciliation Required? 
 
There is no mention of reconciliation  A person who has paid the deposit may apply for a 
refund within one year. 
 

3. Are Use Taxes Audited? 
 
If the payer believes he/she has overpaid, he must present evidence within one year 
following the issuance of a certificate of occupancy or final inspection. 
 

4. Is the General Contractor Responsible for Paying the Use Tax 
 
“Any person who builds, constructs or improves any building, dwelling or other structure or 
improvement” must make a deposit at building permit time. 
 



Denver, Colorado Construction Use Tax Practices 
 

 
1. General Description of Process for Calculating and Collecting Use Tax 

 
When Collected? 
 
Use taxes are paid when sales taxes are not paid at point of sale; paying sales tax 
seems to be the preferred method. 
 
How Calculated? 
 
Like sales tax. 
 
 

2. Is Reconciliation Required? 
 
Not if sales taxes are paid at point of sale.  Could not find any references to 
reconciliations in tax rules published on-line; however, there must be some way to 
identify when sales taxes were not the method of payment.  
  

3. Are Use Taxes Audited? 
 
Because the preferred method is to have contractors pay the sales tax on materials at 
point of sale,  all contractors purchasing materials in Denver pay the sales tax.  Thus, 
the sales tax collectors are audited.  Attorneys in stakeholder meetings referred to 
“Denver auditing everything.” 
 
 

4. Is the General Contractor Responsible for Paying the Use Tax 
  
Contractors are considered the users of materials used in construction and they are 
assumed to pay sales taxes on materials purchased in Denver. 
 
 
 
 



Englewood,  Colorado Construction Use Tax Practices 
 
 

 
1. General Description of Process for Calculating and Collecting Use Tax 

 
When Collected? 
 
A deposit is remitted upon building permit issuance. 
 
How Calculated? 
 
The use tax rate is applied to 50% of the total cost of the building. 
 
 

2. Is Reconciliation Required? 
 
No 
 

3. Are Use Taxes Audited? 
 
Yes, if requested by a taxpayer. 
 

4. Is the General Contractor Responsible for Paying the Use Tax 
 
“Any person who does not maintain a permanent place of business within the 
boundaries of the City and who shall build, construct or improve any building, dwelling or 
other structure or improvement” pays at permit time. 



El Paso County, Colorado Construction Use Tax Practices 
 
 

 
1. General Description of Process for Calculating and Collecting Use Tax 

 
When Collected? 
 
El Paso County, which is a participant in a Regional Building Department, offers three 
methods for collecting the construction use tax: 
 

 A formula is used to value materials 
 Keep all receipts and use tax will be collected prior to final building inspection 
 Buy materials and pay sales taxes and no use tax will be due 

 
How Calculated? 
 
If the use tax is paid at the time of permit, it is calculated based on 40% applied to the 
total cost of the completed project 
 

2. Is Reconciliation Required? 
 
It would appear that a reconciliation process would be used (keep all receipts), but we 
could not find details of that process 
 

3. Are Use Taxes Audited? 
 
Unknown; since the process in use is fairly new, maybe audits have not yet been 
considered 
 

4. Is the General Contractor Responsible for Paying the Use Tax 
 
Depends upon the  payment option selected. 
 
 
Good ideas to consider :  Involved the housing and building association in 
developing the revised practices that went into effect in 2009. 
 
 
 
 
 



Golden Construction Use Tax Practices 
 

 
1. General Description of Process for Calculating and Collecting Use Tax 

 
When Collected? 
 
Upon issuance of a building permit. 
 
 
How Calculated? 
 
The permit applicant is responsible for calculating the total valuation of the project and 
material costs are estimated to be 50% of the project costs.  The Building Official/Plans 
Examiner must verify and “set” the valuation. 
 
 

2. Is Reconciliation Required? 
 
Yes.  A reconciliation must be completed within 6 months of issuance of the certificate of 
occupancy. 
 
 

3. Are Use Taxes Audited? 
 
The City’s Building Use Tax Handout states that the City has the right to audit a 
construction project within 3 years of the date of the certificate of occupancy or final 
inspection. 
 
 

4. Is the General Contractor Responsible for Paying the Use Tax 
 
The City’s Building Use Tax Handout refers to contractors and property owners. 
 
 
 
 



Lakewood, Colorado Use Tax Practices 
 
 

 
1. General Description of Process for Calculating and Collecting Use Tax 

 
When Collected? 
 
Use Tax may be paid at the time of permit (as an estimate and/or deposit) or may be 
paid based on actual construction material usage each month.   If using the monthly 
payment approach, must file a sales/use tax return, with a summary of all invoices and 
statements for purchases on or before 10th of each succeeding month.  If monthly 
payment is used, a use tax license must be obtained. 
 
How Calculated? 
 
If the use tax is paid at the time of permit, it is calculated based on 50% of general 
contract estimated cost and/or estimated mechanical contract costs. 
 

2. Is Reconciliation Required? 
 
Yes.  Upon completion of a project, a certificate of occupancy (CO) is issued and 
contractor will receive a reminder from the City to reconcile to the use tax deposit paid. 
 

3. Are Use Taxes Audited? 
 
Use taxes may be audited up to three years from the date of the CO, or a contractor may 
request an audit upon project completion. 
 

4. Is the General Contractor Responsible for Paying the Use Tax 
 
Yes, the general contractor usually pays the use tax deposit at permit issuance; 
however, the property owner is ultimately responsible for use tax liability. 
 
 
Good ideas to consider :  Consider use tax paid at permit time is  an estimate 
and/or a deposit.  Language clarifies role of general contractor in collecting use tax. 
 
 
 
 
 



Westminster, Colorado Construction Use Tax Practices 
 
 

 
1. General Description of Process for Calculating and Collecting Use Tax 

 
There are two methods for reporting and paying the tax:  the estimated pre-payment 
method and the actual cost method.  Estimated pre-payment method is the most 
frequently used method and the City’s Tax Compliance Guide emphasizes that the pre-
payment is “strictly an estimate.” 
 
When Collected? 
 
The estimated pre-payment method is collected when the permit is issued.   
 
 
How Calculated? 
 
50% of estimated valuation. 
 
 

2. Is Reconciliation Required? 
 
Yes, the contractor must reconcile the actual use tax liability with the estimated pre-
payment at the conclusion of the project. 
 
 

3. Are Use Taxes Audited? 
 
Yes, according the City’s Tax Compliance Guide, “the Sales Tax Division conducts 
routine audits of construction projects to determine compliance with the Westminster 
Municipal Code.  The purpose of the audit is to determine whether the correct amount of 
tax has been reported and paid by the taxpayer.” 
 
 

4. Is the General Contractor Responsible for Paying the Use Tax? 
 
Yes, the General Contractor is responsible for paying the tax. 
 
 
Good ideas to consider : Three levels of residential projects—custom expected to 
have higher construction costs. 
 
 
 
 



Wheat Ridge, Colorado Use Tax Practices 
 
 

 
1. General Description of Process for Calculating and Collecting Use Tax 

 
When Collected? 
 
Use tax is paid in advance on materials and construction supply items, based on values 
identified during the permitting process. 
 
How Calculated? 
 
The advance payment is calculated at 60% of the project value. 
 

2. Is Reconciliation Required? 
 
No, but the contractor may request an audit, if he or she thinks the tax was overpaid. 
 
 

3. Are Use Taxes Audited? 
 
Use taxes may be audited up to three years from the date of the CO, or a contractor may 
request an audit upon project completion. 
 

4. Is the General Contractor Responsible for Paying the Use Tax 
 
Yes 
 
 
Good ideas to consider : Many training materials on use tax (including on 
construction equipment) 
 
 
 
 
 

 



Appendix D 
 
 

Best Financial Practices—Auditing Revenue Sources 
 
Anita White and Steve Fisher, the Consultants who prepared this report, have 
provided training to many organizations throughout the country on revenue 
management and revenue alternatives.  One of the major recommendations 
provided during these training sessions has been to learn as much as possible 
about each revenue source; this learning process includes auditing each revenue 
source.  The organizations to whom the Consultants have provided this training 
include: 
 

 The National League of Cities (two half-day seminars) 
 The Arizona Government Finance Officers Association (half-day seminar) 
 The Louisiana Government Finance Officers Association 
 The Michigan Municipal League 
 The Utah Government Finance Officers Association 
 The Washington Government Finance Officers Association (one-day 

seminar) 
 
Some of the Consultant’s slides for training provided to the Washington 
Government Finance Officers Association are included to illustrate how the 
auditing of revenue sources is handled. 
 
In addition, the Consultants have enclosed a list of ideas for Fiscal First Aid from 
the Government Finance Officers Association of the US and Canada.  The first 
issue identified is the need to audit revenue sources. 
 
 
Best Practices—Involve Stakeholders When Implementing Major Changes 
 
In the publication, The Customer-Driven Company, Richard Whitley1 has 
identified a set of appropriate customer service practices which could be 
considered best practices.  The most important of these practices is actively 
seeking feedback.`  This practice seems consistent with the City’s usual inclusive 
approach to changes in practices, policies, and processes. 
 
In addition, the Consultants, in their training related to revenue reviews, strongly 
suggest including stakeholders in assessing each revenue source.  The 
Government Finance Officers Association and other such sources, support the 
use of stakeholder groups in addressing most budgetary planning.    
 

                                                        
1 Richard Whitley, The Customer Driven Company, Addison‐Wesley, Reading, MA, 
1991, 1997. 
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