


WHEREAS, the Department issued a no action determination (NAD) for the Property
dated February 24, 2014. The VCUP Remedial Action, as approved by the Department, left
residual contaminant levels at the Property. Notwithstanding the residual contaminant levels, the
Department has determined the Property to be safe for certain uses;

WHEREAS, the purpose of this Covenant is to maintain and ensure the integrity and
protectiveness of the VCUP Remedial Action over time; and

WHEREAS, to this end, the City desires to subject the Property to certain covenants and
restrictions as provided in Article 15 of Title 25, Colorado Revised Statutes, which covenants
and restrictions shall burden the Property and bind the City and all parties now or subsequently
having any right, title or interest in the Property, or any part thereof, and any persons using the
land, as described herein, for the benefit of the Department and the City.

NOW, THEREFORE, the City hereby grants this Environmental Covenant to the
Department, and declares that the Property as described in Attachment A shall hereinafter be
bound by, held, sold, and conveyed subject to the following requirements set forth in paragraphs
1 through 11, below, which shall run with the Property in perpetuity and be binding on the City
and all parties now or subsequently having any right, title or interest in the Property, and any
persons using the land, as described herein. As used in this Environmental Covenant, the term
“Owner” means the then current record owner of the Property and, if any, any other person or
entity otherwise legally authorized to make decisions regarding the transfer of the Property or
placement of encumbrances on the Property, other than by the exercise of eminent domain.

1) Use restrictions

a) No Habitable Structures within the Tailings Pile. No buildings or other enclosed
structures that serve as living quarters for any person (“Habitable Structures™) shall be
constructed within any portion of the Tailings Pile. Subject to the requirements outlined
in Paragraphs 1(b), (c), and (d) below, buildings or other enclosed structures, other than
Habitable Structures, may be constructed, maintained and repaired within the Tailings
Pile.

b) Tailings Pile Integrity. All work on and improvements to the Tailings Pile (“Tailings Pile
Work™), other than routine maintenance and repairs, must be planned, designed and
completed so as to preserve the overall integrity of the Tailings Pile and the
protectiveness of the Tailings Pile cap, including maintaining the 2 foot soil cap and rock
cover or suitable alternative surface.

¢) Management Plan. Prior to undertaking any Tailings Pile Work or work on, in or under
the Mill Building, other than routine maintenance and repairs, Owner shall prepare an
appropriate plan to ensure that such work is performed in accordance with all applicable
legal requirements, is protective of human health and the environment, and is consistent
with current radiation exposure limits and the ALARA (as low as reasonably achievable)
radiation principles (“Management Plan). The Management Plan is subject to review
and approval by the Department prior to implementation.




d) Compliance with Radon Guidelines and Exposure Limits. Prior to Owner’s application
for issuance of a final certificate of occupancy with respect to any building or other
structure constructed within the Covenant Areas, Owner shall furnish to the Department
(i) a true and complete report documenting the measured radiation dose within all areas
of the building or structure and confirming that such building or structure meets the then-
current radon guidelines recommended by the U.S. Environmental Protection Agency or
its successor agency, (i) a reasonably detailed description of the methods of radon
testing, measurement and analysis utilized to achieve such results, and (iii) in the event
any radon mitigation design, devices or equipment were employed or installed in the
tested building or structure, a reasonably detailed description of such design, devices or
equipment, together with true and complete reports of all radon testing, measurements
and analyses completed with respect to such building or structure, including, without
limitation, before and after the employment or installation of such radon mitigation
design, devices or equipment. No occupancy shall be permitted if the measured dose
exceeds EPA’s most recent guidelines. '

2) Modifications. This Covenant runs with the land and is perpetual, unless modified or
terminated pursuant to this paragraph. Owner may request that the Department approve a
modification or termination of the Covenant. The request shall contain information showing
that the proposed modification or termination shall, if implemented, ensure protection of
human health and the environment. The Department shall review any submitted information,
and may request additional information. If the Department determines that the proposal to
modify or terminate the Covenant will ensure protection of human health and
the environment, it shall approve the proposal. No modification or termination of this

-Covenant shall be effective unless the Department has approved such modification
¢ or termination in writing. Information to support a request for modification or termination
may include, without limitation, one or more of the following: :

a) a proposal to perform additional remedial work;

b) new information regarding the risks posed by the residual contamination;

c) information demonstrating that residual contamination has diminished;

d) information demonstrating that an engineered feature or structure is no longer necessary;

¢) information demonstrating that the proposed modification would not adversely impact the
remedy and is protective of human health and the environment; and

f) other appropriate supporting information.

3) Conveyances. Owner shall notify the Department at least thirty (30) days in advance of the
closing on any proposed sale or other conveyance of any interest in the Property.

4) Notice to Lessees. Owner agrees to incorporate either in full or by reference the restrictions
of this Covenant in any leases, licenses, or other instruments granting a right to use the
Property.

5) Notification for Proposed Construction and Land Use. Owner shall notify the Department
simultaneously when submitting any application to a local government for a building permit
or change in land use.




6)

7

8)

9)

Inspections. The Department shall have the right of entry to the Property at reasonable times
with reasonable prior notice to the Owner for the purpose of determining compliance with the
terms of this Covenant. Nothing in this Covenant shall impair any other authority the
Department may otherwise have to enter and inspect the Property.

Third Party Beneficiary. The Owner of the Property is a third party beneficiary with the right
to enforce the provisions of this Covenant as provided in § 25-15-322, C.R.S.

No Liability. The Department does not acquire any liability under State law by virtue of
accepting this Covenant.

Enforcement. The Department may enforce the terms of this Covenant pursuant to §25-15-
322. C.R.S. Owner may file suit in district court to enjoin actual or threatened violations of
this' Covenant.

10) Owner's Compliance Certification. Owner shall execute and return a certification form

provided by the Department, on an annual basis, detailing Owner's compliance, and any lack
of compliance, with the terms of this Covenant.

11) Notices Any document or communication required under this Covenant shall be sent or

directed to:

Edgar Ethington

Hazardous Materials and Waste Management Division
Colorado Department of Public Health and the Environment
4300 Cherry Creek Drive South

Denver, Colorado 80246-1530

[Signatures on the following pages].
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EXETBIT "a"

PRLRCEL A:

Tart of Sections 22 zand 23,
d=as

Township 1 Worth, Range 70 West of the €th D wm.,
cribed as follows: ‘ ’ ’ '

Beginming at ths Southedst cormer of said Section 22; thence Northerly along the
East line.of said Section 22, a distance of 214.50 feet; thence Wastarly ang -
parallel with-the South line of said Section 22, a distance of 625.00 feet; thence
Southerly and parallel with the East lins of said Section 22, a distamee of 214 5g
fest to theé South line of said Section 22; thence Westerly zlong ths South line of
said Section 22, a distance Of '654.00 f=et; thence Narth, 26.00 fzelt;’ thence West,
304 .00 fe=t; thsnce Worth 720.00 feat; thencs East, 304.00 fest; rhencs South,
©215.00 fest; thence North 78530’ East, 299.88 feet; theoce North 00°18730% Wesk,
'385.00 feeb to the South bank of the Housel Mill Ditch; thence Northeasterly zlong
the South bank of said Housel Mill Ditch to the East line of said Section 22
‘thence Scoutherly along said East line to the centerling of County Road No. 1 as |
shown on the recorded Plat of sz2id County Road No. 1 which is recorded in Prhlic
Rozds Book C at Dage §7; thence Northsasterly alomg the centsrlins 0f said Cowmmty
Road Ho. 1 to the East line of the SW1/48SW1l/2 of szig Sectionm 23; theéncs Martherly
along said East lin= tc the Northwsst comer of the SE1/4SW1/4 of s=23id Saction 23;
~~hente Easterly zlong the Worth line of said SE1/4SW1/4 to the centerling of smid
“ounty Road No, 1; thence Northeasterly along the centerline of said County Rozd
Wo. 1 to the East line of the WE1/45Wi/2 bf szid Sectimm 23; thence South along
“the East lins of the sW1/4 of said Ssctian 23, a distance of 1,63B8.350 fmet tp the
South Guarter corner of 5zid Section 212 ; thence Westerly along ‘the South lipe of
said Section 23, a distance of 2,826.12 fest to the POINT OF BEGDNING;

[xi

XCEDPT = parcel in the SE1/4SE1/4 of said Section . 22, described 25 follows:

Commencing a2t the Worthwest cormer of said Sautheast 1/4. of the Southeszgt 1/4;
thence South, 21 rods; thence East, 20 rods to the TRUEZ DOINT OF BEGINNING; thernce
South, 8 rods; thence ‘East, 20 rods; thence North, § rods; thence West, 20 rods to
the TRUE POINT OF BEGINNING. : : :

" PARCEL H:

Part of the Southeast 1/4 of the Southwest 1/4 of Section 22, Township 1 Norti,
Range 70 West of the sth P.M., described as follows; :

Beginning at the Southeast cormer of the Southwest 1/4 of said Sectidm 32 thence
¥orth 2leong the East line of said Southwest 1/4, a distance of 3155.726 feet; thence

South 3§°39° West, 433.80 feet; thence on a 20° curve to the righc to the Sourh
line of said Southwest 1/4; thence East a2long said South lime to the DOINT OF
BEGINNING. , _ : T
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DARCEL C:

part of the Southeast 1/4 of the Southwest 1/4 of Section 22, Township 1 North,
Range 70 West of the 6th P.M., described a5 follows: .
Beginning at the Scutheast cormer of the Southwest 1/4 of said Sectiocn 22; thence
Narth along the sast line of sald Southwest 1/4, a distance of 355.28 feet; thence
Sonth- 47° West.to the South line of said Southwest 1/4; thence East along s=id
South’ line to the POINT OF BEGINNING; ’

EXCEPT that parcel described herein as Parcel B;

- aNDp EXCERPT from the above ‘tracts any portion.théreof conveyed by Incils C. Canmon '
to Design Products, Inc., in Dead recorded December 20, 1865 on Film 534 as
Reception mo. B802406. C ‘ B

AND EXCEFT portidns deeded to Boulder County by deeds recorded May 23, 1934 on
Tilm 1303 as Rsception Nos. 622620 and §22628; :

AND EXCEPT any portioms thereof cooveyed to The Colorado Brick Company, Inc., by
deed recorded September 14, 1587 on Film 1485 as Reception No. 876673.
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